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GUY T. HELVERING VS. MRS. CORA K. LOUIS 

I 

1 Docket No. 49179 

I 

Mrs. Cora K. Louis, petitioner 


Commissioner of Internal Revenue, respondent 

Appearances: For taxpayer, Theodore B. Benson, Esq.; for 

commT., James H. Yeatman, Esq. 

Docket entries 

1930 

Jun. 9—Petition received and filed. Taxpa} r er notified. (Fee 

paid.) 

“ 10—Copy of petition served on general counsel. 

Jul. 16—Answer filed by general counsel. 

“ 18—Copv served—assigned to circuit calendar. 

1933 

Aug. 2—Hearing set at Long Beach, California, week beginning 

Sept. 11, 1933. 

Sep. 11—Hearing had before W. C. Lansdon, Div. 8. Submitted. 

Stipulation as to facts filed. Briefs due Nov. 11, 1933. 

Nov. 9—Brief filed bv taxpayer. 

“ 11—Brief filed by general counsel. 

1934 

Feb. 23—Opinion rendered, W. C. Lansdon, Div. 8. Decision will 
be entered for the petitioner. 

“ 27—Decision entered, Eugene Black, Div. 15. 

Mar. 21—Petition for reconsideration and recall of opinion promul¬ 
gated bv the Board and to vacate and set aside the deci- 
sion entered, filed by general counsel. 

Apr. 5—Motion denied. 

Jun. 27—Motion to amend opinion and to vacate and set aside 
order and decision filed bv general counsel. I 

Jul. 3—Order modifying opinion, vacating decision and directing 

settlement under rule 50 entered. 

“ 9—Notice of settlement filed by general counsel. 

“ 13—Hearing set Aug. 1, 1923, on settlement under rble 50. 

“ 24—Consent to settlement filed by taxpayer. 

“ 31—Decision entered, Bolon B. Turner, Div. 8. 

Aug. 17—Stipulation of venue filed. I 

“ 17—Petition for review by U. S. Court of Appeals for the Dis¬ 

trict of Columbia with assignments of error filed by 
general counsel. 

u 17—Proof of service filed. 

Sept. 6—Proof of service filed. 

u 25—Praecipe filed—proof of service thereon. 




2 


GUY T. HELVERING VS. MRS. CORA K. LOUIS 


United States Board of Tax Appeals 
Docket no. 40179 


Mrs. Cora K. Loris, petitioner 


Commissioner of Internal Revenue. respondent 


Petition 


Filed dune 0, 1030 


The above-named petitioner hereby petitions for a redetermina- 
tion of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency IT:AR:B—1 1 IB A—GOD. dated 
May 8. 1030. and as a basis of her proceeding alleges as follows: 

1. The petitioner is an individual residing in the city of Los 
Angeles, State of California. 

2. The notice of deficiency, a copy of which is attached and marked 
“ Exhibit A”, was mailed to the petitioner on May 8. 1930. 

3. The taxes in controversy are income taxes for the calendar year 

* 

1927). and in the amount of approximately $000.00. 

4. The determination of tax set forth in the said notice of de¬ 
ficiency is based upon the following errors: 

(a) The Commissioner erred in failing to allow $9.247.S3 as a 
loss sustained in 1025 from the expiration of an annuity contract. 

5. Petitioner is a beneficiary of an annuity trust dated April 18, 
1913, by and between Irving X. Klein and Edwin N. Klein, parties 
of the first, part, and Minna K. Weissenbach, Florence L. Klein, and 
petitioner, parties of the second part. This annuity contract pro¬ 
vided for payment of an annual sum to the beneficiaries, to be paid 
during the lifetime of petitioner's mother. Rosalinda Klein. 

The United States Board of Tax Appeals, in Appeal of Florence 
L. Klein, petitioner, v. Commissioner of Internal Revenue, decision 
promulgated March 26, 1027. 6 B. T. A. 017, determined a value of 
said annuity contract at the time of the creation thereof amounting 
to $57,754.77. This annuity contract expired in 1925 upon the death 
of petitioner's mother. Petitioner received up to and includ- 
3 ing the year 1925 the sum of $48,500.94 as payments on said an¬ 
nuity contract. The difference between the collections thereon 
and the value assigned to the annuity contract, said value being the 
alleged cost to petitioner, or $9,247.83. is claimed by petitioner as a 
loss upon the expiration of the annuity contract in 1925. 

Wherefore, the petitioner prays that this Board may hear the pro¬ 
ceeding and give judgment to the petitioner, disallowing the claim 
of the Commissioner of Internal Revenue and to otherwise hear and 
determine this appeal. 

Theodore B. Benson, 

017 Southern Building . Washington* 1). C., 

Counsel for Petitioner . 
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4 State of California, 

Count;/ of Los Angehs. ss: 

Cora K. Louis, first being duly sworn, says that she js the peti¬ 
tioner named in the foregoing petition: that slie lias re:(d the said 
petition or had the same read to her and is familiar with the state¬ 
ments therein contained, and that the facts therein stated are true, 
except such facts as are stated to be upon information and {belief, and 
those facts she believes to be true. 

Cora H* Louis. 

r 

Subscribed and sworn to before me this 29th dav of MaV 1930. 

*j 

John B. Horbacii. 

Notar;/ Public* Los Angdrs. Cal. 


o 


Exhibit A 


Treasury Departm knt, 
Washington . May 8. 1030. 

(Seal.) Office of Commissioner of Internal Revenue.| Address 
reply to Commissioner of Internal Revenue, and refer to j 
Mrs. Cora K. Louis. 

(C/o J. Arthur Greenfield and Company), j 

737 Citizen's National Bank Building. 

Los Angeles . California.\ 

Madam : In accordance with section 274 of the Revenue Act of 
1920. vou are advised that the determination of vour tax liability for 
the years 1925 and 192G discloses a deficiency of $1,003.79.] as shown 
in the statement attached. 

The section of the law above mentioned allows you to petition the 
United States Board of Tax Appeals within sixty days (not counting 
Sunday as the sixtieth dav) from the date of the mailing of this let- 
ter for a redetermination of your tax liability. 

However, if you do not desire to petition, you are requested to 
execute the inclosed form SGG and forward both original and dupli¬ 


cate to the Commissioner of Internal Revenue. AVashingb 


n. D. C., 


for the attention of IT: C: P-7. The signing of this agreement form 
will expedite the closing of your return by permitting an early 
assessment of any deficiencies and preventing the accumulation of 
interest charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment! is made, 
whichever is earlier; whereas if no agreement is filed, interest will 
accumulate to the date of assessment of the deficiencies. 

Respectfully. 

Robt. H. Lucas, 

Com miss loner. 

By David Burnet, 

De/mty Co m m i.\sioner. 

Inclosures: Statement, form 86G. form 882. 
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STATEMENT 


IT: AR:B-1. 
HBA-60D. 


May S. 1930. 


In re Mrs. Com Iv. Louis. % J. Arthur Greenfield and Company, 
737 Citizens. National Bank Building. Los Angeles. California. 

Tax liability 


Years 


Total. 


Corrected 
tax liability 

Tax pre¬ 
viously as¬ 
sessed 

Deficiency 

$1,648.42 

$M1.33 

$1,107.09 

7. 491.77 

6. 995. 07 

496. 70 

9. 140. 19 

7. 536.40 

1,603. 79 


Reference is made to office letter dated September 10. 1929, setting 
forth the adjustments proposed on your income-tax returns for the 
above-named years and to your protests submitted under dates of 
September 19. 1929. and October 25. 1929. 

Careful consideration has been accorded the information submitted 
in the protests. 

lour contention that a loss of S9.247.S3 was sustained in the year 
1925 from the termination of an annuity contract has been denied. 
This item represented the difference between S57.754.77. the stipu¬ 
lated value on Ajpril 19. 1913. of your right under contract to re¬ 
ceive $5,000.00 a vear during the life of vour mother, and S4S.50G.94, 
the value of the total payments received. 

It is held by this office that inasmuch as your brothers did not 
agree to pay you a specific amount at the rate of $5,000.00 a year 
but merely agreed to pay an amount which was contingent upon the 
life of your mother, the termination of the contract did not result 
in a deductible loss but merely in the collection of a lesser amount 
than was anticipated, based on a theoretical computation. 

Your contention in regard to Liberty-bond interest of $309.54 
received in 1926.: through the estate of Kosalinda Klein, has been 
allowed. 

Synopses of your returns, as corrected, follow: 


Income reported on return_ S20,114 09 

Add : 

1 . Income from tin* estate of Rosalinda Klein_ 10 . 512. 77 

2. Income from annuity payment_ 801.48 

3. Taxes deducted_ $10,514.90 

Correct amount_ 9.549.30 

- 905.54 

Net income adjusted__ 38 454 48 

Less: 

Dividends- j -- 30.907.53 

Personal exemption_ 3.900.00 

- 34. SG7. 53 

Income subject to normal tax_ 3.586.95 
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192.“—Continued 


Normal tax at 1 V>% on $3.58(5.93. 
Surtax on $3S.454.4S_ 


Less: 

Earned income credit. 
Tax paid at source— 


$4.13 
40. 7<1> 


Tax assessable_ I 1.6*8. 42 

Tax previously assessed_j 541.33 

I-— ■—■■■ - 

Deficiency-! 1.107. 09 


... 

$53. SO 
1, 645. 4o 

1 

1 

1. 099. 25 

13 

’<!> 

T 

50. S3 

j 

1. 64S. 42 

1 

H 

j 

541.33 

J 

1. 107. 09 


Explanation of changes | 

i 

1. An examination of the books of account and records of the 
estate of Rosalinda Klein shows that you had a one-fifth jntcrest in 
the income from the estate. An examination of your return fails to 
disclose any income reported from tiiis source. Accordiiiirlv, your 
income has been increased by $10.51*2.77. the amount of th^‘ adjusted 
income of the estate distributable to you. 

2. The amount of $801.48. representing the account applicable to 
the semiannual payment of $2,500.00 received in accordance with an 
annuity contract lias been included as taxable income in accordance 
with the decision of the United States Board of Tax Appeals, volume 
VI, pa<re 017. on Minna K. Weissenbach and Florence L. Klein. 

3. The deduction of $10,514.90 claimed for taxes has becji reduced 

to $9,549.30. I 

In would appear that the deduction claimed for Illinois State 
8 inheritance taxes represented the portion of the <rross deposit 
and that $9,549.30 was the actual amount of the tax.! 


1920 

Net. income reported_850,085. 50 

Add : 

1. Income from estate, reported_$12,719.85 I 

Corrected_ 15.203.30 i 

- j 2.483.45 

i 

Total_ 158,5(59. 01 

Less: 

Dividends_ 35, 59(5. 74 | 

Liberty bond interest_ 189.15 j 

Personal exemption_ 3.900.00 ! 

- 139, GS5. S9 

I 

Income subject to normal tax_ jl8, SS3.12 

Normal tax at 1V»9 c on $4.000.00_ 00.00 

Normal tax at <>n $4.000.00_ 120.00 

Normal tax at ~> r /c on $10,883.12_ 544.1(5 

Surtax on $58,5(59.01_ ! 4,185.35 


Total_ I 4, 909. 51 

12V-'4 of capital gain of $21,120.83_ 12,640.85 


7, 550. 30 
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11)20—Continued 


Less: 

Earned income credit- 

Income tax paid at source 


$ 4 . 12 
54. 47 


s'AS. .”>!> 


Total tax assessable 
Tax previously assessed— 


7. 41)1.77 
0.1)1)5.07 


Additional tax 


400. 70 


Explanation of changes 


I. The income reported from the estate of Rosalinda Klein has 

been increased from $12.719.N5 to $15,208.80 to reflect the changes 

recommended bv the internal revenue agent in charge. C hicago. 111.. 

% 

on the estate return. 

Consents which will expire December 81. 1980. except as extended 
bv the provisions of section 277 (h) of the Revenue Act of 1920, 
are on file for the vears 1925 and 1920. 


A copy of this communication is being furnished your representa¬ 
tive. Mr. Theodore B. Benson, in accordance with the authority 
conferred upon him in the power of attorney executed by 
9 you and on file with the Bureau. 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and remittance 
should then be made to him. 


10 United States Board of Tax Appeals 

Docket no. 49179 

Mrs. Cora K. Louis, petitioner 

r. 

Commissioner of Internal Revenue, respondent 

An*trcr 

Filed July 1C. 1980 

The Commissioner of Internal Revenue by his attorney. C . M. 
Charest. General Counsel. Bureau of Internal Revenue, for answer to 
the petition filed in the above-entitled appeal, admits and denies as 
follows: 

1. Admits the allegations contained in paragraph 1 of the petition. 

2. Admits the allegations contained in paragraph 2 of the petition. 

8. Admits the allegations contained in paragraph 8 of the petition. 

4. Denies the allegations of error as set forth in paragraph 4 of the 
petition. 

5. Admits the allegations contained in the first subparagraph of 
paragraph 5 of the petition. Admits that the United States Board 
of Tax Appeals 1 in the appeal of Florence L. Klein, petitioner, v. 
Commissioner of Internal Revenue, decision promulgated March 26, 
1927. 6 B. T. At 617. determined the value of annuity contract at 
the time of the creation thereof amounting to $57,758.50. Admits 
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i 

that, the annuity contract expired in 19*25 on the death of petitioner’s 
mother. Denies all other allegations of fact contained in [paragraph 
5 of the petition. 

11 Denies generally and specifically each and every allegation 
contained in the taxpayer's petition not hereinbefore admitted, 
qualified, or denied. 

Wherefore, it is prayed that the taxpayer's appeal be denied. 

(Signed) C. M. CharIest, 
General Counsel Bureau f/f Internal Revenue, 

Of counsel: 

F. R. Shearer. 

Special Attorney . Bureau of Internal Revenue. 

1*2 United States Board of Tax Appeals j 

i 

Docket no. 49179 

Mrs. Cora K. Louis, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

i 

Agreed statement of facts j 

Filed at hearing Sept. 11, 1933 

It is stipulated and agreed by and between the parties Ijereto, by 
and through their respective attorneys of record, that the following 
facts are true and mav be so taken bv the United States Board of 
Tax Appeals: 

1. That the petitioner is an individual and for all times material 
hereto was and is an inhabitant of the city of Los Angeles, State of 
California. 

2. This proceeding involves deficiencies of $1,107.09 and $49G.70 

proposed by respondent in the income-tax liability of this jietitioner 
for the calendar years 1925 and 192G. respectively. j 

3. The petitioner concedes that the deficiency for the year 192G 
is the amount of $49G.70 as proposed by respondent is correct. The 
only issue as to the year 1925 is whether petitioner is entitled to a 
deduction as the result of the termination of an annuity gpon the 
death of her mother. 

4. The petitioner’s father died testate on December 28, 11)12. By 
his will, among other provisions, he left $75,000.00 to each of his 
daughters. Florence L. Klein, Minna L. Weissenbach, and pora K. 
Ullman. the said Cora K. Ullman and this petitioner being lone and 
the same person. By the terms of his will the said fathe^* left to 
his two sons. Edwin M. and Irving M. Klein, and his wido\^, Rosa¬ 
linda Klein, all his stock in the corporations kqown as 

13 “L. Klein”, one-third to each. The residue of th|e estate 

was to go to the widow and the five children, one-sixthjto each. 
The will was proved and admitted to record in open courj: in the 
probate court of Cook County, Illinois, on January 2, 191}3. The 

00060—34-2 
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net estate amounted to $2,868,442.39, and included among the assets 
was stock of L t Klein, the corporation, valued at $1,500,000.00. 

5. The petitioner and her sisters were not satisfied with the dis¬ 
tribution provided by the will, and on April 19, 1913, an agreement 
was entered into between Irving M. and Edwin M. Klein as parties 
of the first part and Minna K. Wiessenbach. Cora K. Ullman (this 
petitioner), and Florence L. Klein, as parties of the second part. 
A copy of said agreement is attached hereto, and made a part hereof, 
and is marked 4k Joint Exhibit A-l.” 

6. The expectancy of life of Rosalinda Klein on April 19, 1913, 

was fifteen vears one month and nine davs. The value of an 
* • 

annuity of $5,000.00 payable semiannually for fifteen years one 
month and nine days is stipulated as being $57,753.50. 

7. Said Rosalinda Klein died in 1925. Petitioner received up to 
the termination of the annuity on the death of her mother payments 
aggregating $60,000.00. $2,500 of which was received in 1925. from 
tlie parties of the first part to the aforesaid agreement under the 
annuity contract. 

8. It is stipulated that the $60,000.00 total payments received by 
the petitioner under the annuity contract of discounted back to April 
19. 1913. had a then value of $4S,56S.94. 

9. It is further stipulated that if said Rosalinda Klein had lived 
to the date determined as her expectancy as of April 19. 1913, then 
petitioner would have been entitled to receive six additional semi¬ 
annual installments of $2,500 each, or a total of $15,000.00, 

14 and which amount had a capital value as of April 19. 1913, 
of $9,184.56. 

10. It is agreed that this proceeding shall be submitted to the 
Board on the foregoing stipulation of facts without oral or further 
testimony being submitted on behalf of either party. 

(Signed) Theodore B. Benson. 

Counsel for Petitioner. 

(Signed) E. Barrett Prettymax. MBL, 

General Counsel, Bureau of Internal Revenue , 

Counsel for Respondent. 


15 JOINT EXHIBIT A-l 

Memorandum of agreement, made at Chicago, Illinois, the 19th 
day of April 1 9f3. by and between Irving M. Klein and Edwin M. 
Klein, both of Chicago. Illinois (hereinafter designated “first par¬ 
ties’*). and Minna K. Weissenbach. Cora K. Ullman. and Florence 
L. Klein, al so of the city of Chicago, State of Illinois (hereinafter 
designated “second parties"), witnesseth: 

Whereas. Leon Klein, of the city of Chicago, in the State of Illi¬ 
nois, departed this life on the 28th day of December 1912. and left a 
last will and testament, which last will and testament has been duly 
admitted to probate in the probate court of Cook County, in the State 
of Illinois: and 

Whereas, all of the parties to this agreement, together with the 
widow of said Leon Klein, were named as beneficiaries under the last 
will and testament of said Leon Klein, deceased; and, 
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W hereas, the parties hereto are desirous of making a [division of 
that certain portion of the assets of the estate devised to jtliem under 
said last will and testament, in a manner more equitable! than is by 
the provisions of said last will provided; and. 

\\ hereas, it is the desire of all of the parties to this agreement, that 
the said second parties do not attempt to enforce anv rights which 
they may claim to have to any part or portion of said estate of Leon 
Klein, not devised to them; 

Now, therefore, in consideration of one dollar ($1.00) pach to the 
other in hand paid, and in further consideration of the ijiutual love 
and aliection of each of the parties hereto for the others, and in 
further consideration of the covenants and contracts hereinafter set 
out. said parties hereto agree as follows: j 

That all that portion of the estate of said Leon Klein!, deceased, 
devised under and by virtue of the terms of his last will and testa¬ 
ment to all of the parties to this agreement, notwithstanding any of 
the provisions of said last will and testament, and without reference 
to the division so attempted to be made under and by virtue of said 
last will and testament, shall be divided and distributed by the 
executors of said last will and testament of said Leon Klein, deceased, 
as follows: 

1. Irving M. Klein, four hundred ninety-nine (499) shares of the 
capital stock of L. Klein, a corporation, also, one hundred (100) 
shares of the capital stock of The 12th Street Store, a corporation. 

2. Edwin M. Klein, four hundred ninety-nine (499) shares of the 
capital stock of L. Klein, a corporation: also, one hundred (100) 
shares of the capital stock of The 12th Street Store, a corppration. 

16 3. All cash on hand, stocks, bonds. mortgages. and lother evi¬ 

dences of indebtedness belonging to said estate and specifically 
set out in a schedule hereto attached, marked 44 Exhibit A |”, and by 
specific reference thereto made a part hereof, with the stpne force 
and effect as if the same were specifically incorporated hjerein, to> 
gether with all the increments bv virtue of dividends and other earn- 
ings thereon computed from the day of the death of said Lejon Klein, 
up to and including the date of the distribution as eont]emplated 
herein, shall be divided between Minna K. Weissenbach, Cora K. 
Ullman, and Florence L. Klein, second parties hereto, share ^nd share 
alike, and in addition thereto, the said first parties, jointly and sev¬ 
erally agree to pay to each of said second parties the suijn of five 
thousand dollars ($5,000.00) per annum, in semiannual installments, 
during the term of the natural life of Rosalinda Klein, widojv of said 
Leon Klein, deceased, and mother of the parties to this agreement. 
In the event of the death of any of said second parties pripr to the 
death of said Rosalinda Klein, then, the sum of which said Ideccased 
person would have received under and by virtue of the tends hereof, 
shall be paid to her respective heirs, administrators, executors, legal 
representatives, or assigns, for and during the same period! 

4. Said first parties further agree that notwithstanding i the dis¬ 
tribution and setting apart to each of them of the one hundred (100) 
shares of the capital stock of The Twelfth Street Store, a corporation, 
and which said stock is held by Rosalinda Klein, Irving K. Klein, 
and Joseph Weissenbach, as trustees under and by virtue (if a cer- 
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tain trust agreement made and entered into of even date herewith, 
a copy of which said trust agreement being hereto attached, marked 
44 Exhibit B **, and made a part liereof. they will, contemporaneously 
with the execution of this agreement, direct the said trustees in writ¬ 
ing to pay to each of said second parties, out of the dividends which 
thev receive as such trustees, which may be hereafter declared and 
paid on the said two hundred (200) shares of the said stock of said 
The 12th Street Store, a corporation, tin* sum of three thousand dol¬ 
lars ($3,000.00) per year, during the term of the natural life of said 
Rosalinda Klein, and that on and after the death of said Rosalinda 
Klein said trustees shall pay to said second parties, share and share 
alike, all dividends which may thereafter be declared and paid on the 
said two hundred (200) shares of tin* capital stock of said The 12th 
Street Store, a corporation, up to and including March 3. 1029. 
In the event of the death of any of the said second parties prior to 
said March 3rd. 1020. then, tin* dividends which such deceased ]x*rson 
would have received under the terms hereof, shall Ik* paid to her 
heirs, executors, administrators, or legal representatives. 

5. Said first parties further agree. that they and each of them will 
sell to said second parties, in equal proportions, all of the said capi¬ 
tal stock of said The 12th Street Store which they will receive as 
their distributive shares under and bv virtue of the terms of this 

agreement, at the election of said second parties, or any or 
IT either of them, at any time between the date hereof and the 
third day of March 1020. and if any of said parties exercise 
her or their option to purchase her or their proportionate share 
or shares of said qapital stock, then, the price to be paid therefor 
by said party or parties exercising her or their option, shall be the 
book value of said capital stock, to be computed from tin* books of 
said The 12th Street Store, a corporation, at the date of the exercise 
of the option to purchase, as herein given. 

6. It is further understood and agreed, that nothing herein con¬ 
tained shall be construed to mean that the entire two hundred (2(X)) 
shares of stock must be purchased hereunder, but any one of said sec¬ 
ond parties hereto, may purchase one-third of said two hundred 
shares within the time and at the price hereinabove specified. 

7. All of the parties agree, that they will upon reasonable request 
bv the executors of the (»state of Leon Klein, deceased. si<rn all neces- 

* V 

sary receipts and vouchers for their distributive shares of the estate 
of Leon Klein, deceased, pursuant to the terms of the will of 
said Leon Klein, deceased, notwithstanding the distribution as herein 
agreed upon, and notwithstanding the agreement herein, that the 
executors of said estate shall distribute said estate in accordance with 
the provisions of this agreement. 

8. And all the parties hereto, in consideration of the covenants 

herein contained, do herein- mutuallv release each other from anv 

1 • % 

and all claims of anv kind or character which thev or anv of them 

ft • ^ 

may have by reason of any matter or thing, whatsoever, and upon 
the distribution of the portion of the estate of Leon Klein, deceased, 
devised to the parties hereto, that the said estate of Leon Klein, 
deceased, and the executors thereof, shall be released from all claims 
and demands of whatsoever nature. 
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This a greement shall inure to and be binding upon tli|e res])eetive 
heirs, executors, administrators, and assigns of the parties hereto. 

IS United States Board of l ax Appeals 

('oka Iv. Loris, petitioner 

•• ! 

Commissioner of Internal Revenue. kesi‘oni>e|xt 

i 

Docket Xo. 40179. Promulgated February 23. l|034 
Petitioner acouired an annuitv in consideration of a surrender of 

a ■ 

a part of her interest in her father's estate. Such annuity was ter¬ 
minated in the taxable year bv the death of her mother, upon whose 

• ■ * 

life expectancy it was based. ITU. that the unreeoveredlcost of the 
annuity at date of termination was a loss in the year tl]i 
was terminated. 

Theodore H. Henson. Esq.. for the petitioner. 

Janos II. Y eat man. Esq., for tin* respondent. 


he contract 


m income 
h the peti- 
that year 
ss income, 
md ineor- 


O phi-ion 

Lansdon: The respondent lias determined a deficiency 
tax for the year 1025 in the amount of $1,107.09. from whic 
tioner appeals on the allegation that a loss sustained in 
has been erroneously disallowed as a deduction from gre| 

The parties have filed a stipulation, which is accepted 
porated herein by reference. The following is a summary of the 
material facts: 

“Petitioner is an individual who resides at Los Angeles. Cali¬ 
fornia. Her father died testate on December 2S. 1012. and in his will, 
probated in Cook County, Illinois, on January 2. 1913, disposed of an 
estate of the net value of $2,868,442,159. The estate was left in vary¬ 
ing proportions to the widow, two sons and three daughters of the 


to receive 
i With their 
ri| 10. 1013, 


decedent. Among other things each of tin* daughters was! 

$75,000. File petitioner and her sisters were not satisfied 
shares of their father's estate under the will and. on April 
entered into an agreement with their brothers whereby ealch was to 
receive one-third of certain personal properties included in tin* estate 
inventory, and, in addition thereto, an annuitv of $5,000 during the 
life of their mother. Rosalinda Klein, in lieu of all their interests 
under the will. Under this agreement the annuitv to the sisters was 


expressly specified as the joint and several obligations of tin 
At the date of such agreement the life expectancy of the mj 
fifteen years one month and nine days. The present wot 
annuity of $5,000 per year, payable, semiannually over til 
is $57,753.50. Rosalinda Klein died in 1925. at which date 
tioner had received annuity payments under the agreeme 

amount of $60,000. Such total payments discounted back to 
19 April 1913 had a then value of $48,568.94. If Rosalinda Klein 
had lived out her expectancy, petitioner could have received 


brothers. 
>ther was 
th of an 
|at period 
the peti- 
lt in the 
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six additional payments of $2,500 each, or a total of $15,000. That 
amount had a capital value as on April 1913. of $9,184.56. which is 
claimed by the petitioner as a deductible loss in the taxable year.*' 
The only question here is whether the petitioner sustained a loss 
in the year in which the death of her mother terminated the annuity 
payments provided for by contract with her brothers on April 19. 
1913. The answer to this question involves (1) whether an annuity 
contract is property: (2) the amount of petitioner’s capital invest¬ 
ment as tin* cost of the annuity: (3) the amount of such investment 
recovered by her prior to the taxable year: (4) whether the annuity 
contract was a transaction entered into for profit; and (5) whether 
the termination of such contract by the death of petitioner’s mother 
was a disposition thereof within the meaning of section 204 (a) of 


the Revenue Act of 1926. 

The amount of $75,000 was devised to the petitioner in her fathers 
will, but the record is not clear that the annuity was based thereon 
or in lieu thereof. After the will was probated, the three sisters and 
two brothers agreed among themselves to a distribution of that 
portion of their father's estate left to them which was materially 
different from the terms thereof. .Vs part of the compromise settle¬ 
ment with her brothers and sisters, petitioner acquired the right 
to receive $5,000 a year during the life of her mother, whose life 
expectancy on April 19. 1913, was something over fifteen years. 
What she surrendered was an interest in her father's estate suffi¬ 
cient to purchase the annuity in question and if that interest was 
the capital basis of such, annuity it was equal to the present worth 
thereof computed on the mother’s life expectancy of fifteen years 
one month and nine days, which the parties agree was $57,753.50. 
In Fhfrturc L. Kirin. 6 B. T. A. 617. in a proceeding involving the 
taxability of the income received under this same annuity contract, 
we said: " The significant fact now before us is that the value of 
what petitioner acquired by contract on April 19. 1913. became the 
capital basis for measuring any subsequent gain or loss in respect 
thereof." We are of the opinion that such amount was the cost 
of the petitioner's annuity at April 19. 1913. 

The contention of the petitioner is that the annuity contract was 
property which cost her at least $57,753.50 and that, when her 
interest therein was terminated by the death of her mother, she 
sustained a loss under the provisions of section 202 (a) of the 
Revenue Act of 1924, 1 measured by the difference between 
20 her capital investment and the amounts thereof recovered in 
the annual payments. That an annuity contract is property is 
too well established to require any discussion or citation of authori¬ 
ties. Here the annuity is not payable out of either the corpus or in¬ 
come of the estate of petitioner’s father, hut is created by contract 
between petitioner and her brothers, and there is therefore no ques¬ 
tion as to whether she received the annual payment*; as a beneficiary 
of the estate. If the termination of the contract by the death of the 
petitioner’s mother was a disposition of such property within the 
meaning of the taxing statute, it follows that the whole amount of 


1 Sec. 202. (a) Except as hereinafter provided in this section, the pain from the sale 
or other disposition of property shall he the excess of the amount realized therefrom 
over the basis provided in subdivision (a) or <b) of section 204. and the loss shall be the 
excess of such basis over the amount realized. 
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the difference between the basis at acquisition and the Recoveries of 
capital prior to such disposition is a deductible loss in! the taxable 
year. 

In William P. Blodgett et ah. Executors. 18 B. T. A. 1243. we held 
that the right of an estate to receive its decedent's spare of the 
profits of a partnership for one year was a chose in action trans¬ 
mitted to the estate by such decedent and its capital cjost was the 
present worth of such interest at the date the right to receive vested 
in the estate. The Commissioner determined that the enjtire amount 
of the partnership profits received by the estate during such first 
year was taxable income. We held that the chose in !action was 
a capital asset of the estate and that realization theifefrom was 
income only to the extent of the excess thereof over capital value at 
date of acquisition. 

In Guaranty Trust Co. of New York. Executor. 1;*> B. f I[. A. 20, the 
petitioner in the year 1919 exchanged certain leaseholds if or an an¬ 
nuity of $100,000 per year and the next two years received the re¬ 
spective amounts of $100,000 and $99,999.90 in conformity with the 
contract under which the exchange was made. The Commissioner 
undertook to tax the total of each payment as income in the year 
in which it was received. In that proceeding we held that the 
present worth of the contract computed on the annuitant's life ex¬ 
pectancy should be regarded as the fair market value of tjie annuity 
and as the starting point from which to determine the | taxability 
of amounts received under the contract and that the ownerjis entitled 
to recover such value free from tax. On the authority of Florence 
L. Klein, supra, we also held that each annual payment Constituted 
in part a recovery of capital and in part a gain. | 

In Florence L. Klein, supra, involving the identical contract now 
under consideration, we said that “ when actually received in each 
year the annual payment consists of the principal of such payment, 
plus the discount, the latter being the gain taxable as income.” 

This is the rule that was later applied in the cases above cited 
21 and discussed. None of the proceedings cited Iras been over¬ 
ruled by the Board or reversed on appeal, and is to the 
question therein decided they are controlling on similar issues. 

In conformity with the decisions above cited and upon 1:he stipu¬ 
lated facts, it follows that petitioner sustained a loss o f $!>llS4.50 in 
the taxable vear if the termination of her annuity contract bv the 
death of her mother in 192“) can be regarded as the closing of a 
transaction entered into for profit as provided in section 214 (a) (5) 
of the Revenue Act of 1924. In George M. Cohan, 11 B. T. A. 743, 
a very similar question was involved. In that proceeding jthe facts 
disclose that prior to the taxable year the petitioner had purchased 
an annuity contract and had made several substantial payments 
thereon. In the taxable year lie decided that lie had made a poor 
investment and forfeited the contract by nonpayment of install¬ 
ments then due. In his petition he claimed the right to dejduct the 
sum of all payments theretofore made from his gross inccjme as a 
loss sustained in the taxable year in a transaction entered into for 
profit. In our decision we held that an annuity contract is!a trans¬ 
action entered into for profit, that payments thereon are! invest¬ 
ments in property, and that the sum of such payments is a deductible 
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loss in the year in which the contract is voluntarily forfeited for 
nonpayment of installments then due. 

In Pioneer Cooperate Do.. 17 B. T. A. 110. the petitioner claimed 
a deductible loss in the taxable year resulting from the destruction 
of timber by storm and the ravages of insects. In our decision we 
held that tlie facts brought the petitioner’s contention within the 
loss provisions of the statutes. Upon appeal by the petitioner for 
increase in he amount of loss allowed by the Board, our decision 
was affirmed on all points in Pioneer Cooperage Co. v. Commissioner, 
f>3 Fed. 4. ,) .: certiorari denied. 2 s 1 l*. S. C*s7. In its opinion in that 
case the Circuit Dourt. in discussing the precedents relied on by the 
parties, said: 

** These decisions refer to sale of property. The act includes not 
only sales, but other disposition of property. A loss of property, 
such as occurred in this case, is a disposition within the meaning of 
the act. although it is involuntary. The property is disposed of so 
far as the owner is concerned, and there is no reason, in the absence 
of a positive statute, in determining a loss why a different rule 
should be adopted than in the case of a voluntary sale. The purpose 
of the act is to allow the owner to deduct what he has actually lost 
in the transaction. The depletion and exhaustion statutes were not 
intended to coyer losses such as are involved here." 

On brief the respondent relies on Warner v. Walsh. 1"> Fed. (2d) 
‘>(>7: United States v. Bolster. 2(> Fed. (2d) 700: Allen v. Brandeis, 
20 Fed. (2d) ‘>02: Logan v. Commissioner. 42 Fed. (2d) 103; 
22 ail’d.. Logan v. Burnet. 2*3 U. S. 41 1: and Mary W. B. Curtis. 

20 B. T. A. 1103. In our opinion these cases are all distin¬ 
guishable from the present proceeding. In each the income in 
question was payable from an estate and the issue was whether, in 
accepting the terms of a will providing for annual payments from a 

testamentarv trust, a widow bought an annuitv at the cost of her 
• • 

relinquished interest in the estate to which she was entitled under 
the law. There is no such question hen*. This.annuity is based on 
a contract between tin* petitioner and her brothers. The payments 
were not math* from tin* estate, but from the personal resources of 
the brothers, who. after April ID. 1D1D. were obligated to pay. en¬ 
tirely regardless of the amounts receive*! by them from the estate. 
In llie cases cited tin* pavments were made either bv the estate or bv 
a testamentary trust and apparently involve no rule applicable to 

the present proceedings. In anv event thev have been so greatly 
* * * . • • > 

modified by the Supreme (’ourt in lie!wring v. Butterworth. - 

U. S. - (Dec. 11. 1D33). that they are no longer controlling as 

to the principal question therein involved. 

In our opinion the weight of authority supports the contention of 
the petitioner. There is no controversy of the present worth of the 
annuity at date of the contract or that of the payments received 
thereunder. Accordingly, we bold that petitioner sustained a loss 
in the taxable year in the amount of $D.ls4.f>(>. The determination 
of the respondent is reversed. 

Reviewed by the Board. 

Decision will be entered for the petitioner. 

Marquette and Lkkuii dissent. 
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23 I nited States Board of Tax Appeals, Washington 

Docket no. 49179 

Cora K. Louis, petitioner 

v. | 

Commissioner of Internal Revenue, respondent 

Declnon 


Pursuant to the determination of the Board, as set foftli in its 
report promulgated February 23, 1934, it is ordered and decjided that 
there is no deliciency for the year 1925. 

Entered. Feb. 27. 1934. 

[seal] (Signed) Eugene Black, Member. 

24 United States Board of Tax Appeals 

Docket no. 49179 

Mrs. Cora Iv. Louis, petitioner 

v. 

Commissioner of Internal Revenue, respondent! 

Order modifying opinion, vacating decision, and directing settlement 

under rule oO 

On February 23, 1934. the Board promulgated its opiniojn in this 
proceeding and directed that decision be entered for petitioner. On 
February 27, 1934. decision was entered that there is no deficiency 
for the year 1925. 

On March 21. 1934, respondent filed 44 Petition for reconsideration 
and recall of opinion heretofore promulgated by the Board and to 
vacate and set aside the decision entered herein." On April 5, 1934, 
this petition was denied. On June 27. 1934, respondent file 1 motion 
to amend opinion and to vacate and set aside order and decision. As 
grounds for granting said motion, respondent urges the fallowing 
reasons therefor: 

** * * * that the deficiency proposed bv the respondent in the 

ion ot 
income 
In her 
error or 
id alle<re 


tax of the petitioner for the year 1925 resulted from the additioi 
three items, aggregating $12,339.79, to petitioners reported inc 
as shown by the statement attached to the deficiency letter, 
petition for redetermination petitioner did not allege any 
errors as to the adjustments made by the respondent but d 
that respondent erred in refusing to allow a loss of $9,247.83 alleged to 
have been sustained in 1925 from the expiration of an annuity con¬ 
tract. In the opinion promulgated February 23. 1934, the Board 
held that the petitioner sustained the loss in question in 1925 and 
stated that 44 Decision will be entered for the petitioner.*] In its 
dec ision entered on the same day the Board ordered and! decided 
that there was no deficiency for the year 1925. Since the amount 
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25 of the loss allowed by the is less than the total addi¬ 

tions made to petitioner's reported income, a recomputation 
based on the Bbard's opinion will reflect some deficiency in tax. and 
the opinion should, therefore, be modified to show that a decision 
will be entered under rule 50. It appears that the time in which the 
Board can make the correction requested has not expired, it having, 
on April 5. 1054. denied respondent’s motion for reconsideration/’ 

An examination of the record has been made and it is found that 
the amount of the deficiency determined bv respondent for the vear 
1925 is £1.107.09. and that this deficiency results from several ad¬ 
justments made by the Commissioner for the year 1925. Petitioner 
in her petition contests only one of these adjustments and does so in 
the following language: 

“The taxes in controversy are income taxes for the calendar vear 
1925 and in the amount of approximately £900.00. 

“4. The determination of tax set forth in the said notice of defi¬ 
ciency is based upon the following errors: 

“(a) The Commissioner erred in failing to allow £9.247.83 as a 
loss sustained in 1925 from the expiration of an annuity contract.” 

Therefore it seems clear that the petitioner was not contesting all 
of the deficiency determined bv the Commissioner but only that part 
of it which results from respondents disallowance of the claimed 
loss of £9.247.83 due to the expiration of an annuity contract. Peti¬ 
tioner was sustained in her assignment of error above stated, but 
inasmuch as some of the deficiency was not contested, our order 
should have been “Decision will be entered under rule 50.” 

Therefore our opinion promulgated February 23. 1934. will be 
modified bv striking out at the end thereof the language “Decision 
will be entered for the petitioner” and substituting therefor the 
language “Decision will be entered under rule 50.” 

Our decision entered February 27. 1934. to the efFect that there is 
no deficiency for the year 1925 will be vacated and set aside and new 
decision will be entered under rule 50. 

In all other respects the opinion promulgated February 23, 1934, 
remains unchanged. 

Dated Washington, D. C., July 3. 1934. 

(Signed) Eugene Black, Member. 

2G United States Board of Tax Appeals, Washington 

Docket no. 49179 
Mrs. Cora K. Louis, petitioner 


Commissioner of Internal Revenue, respondent 

Decision 


Pursuant to the opinion of the Board promulgated February 23. 
1934, and the Board's order dated July 3. 1934. the respondent herein 
having on July 9, 1934, filed a notice of settlement and recomputa- 
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tion and the petitioner having on July 24, 1934, filed an Acquiescence 
in the computation as made by the respondent; now, therefore, it is 
Ordered and decided that there is a deficiency in Federal income 
tax due from this petitioner for the year 1925 in thej amount of 
$233.00. 

Entered July 31, 1934. ! 

[seal] (Signed) Bolon B. Turner, j Member. 

| 

27 United States Board of Tax Appeals 

Docket no. 49179 | 

Mrs. Cora K. Louis, petitioner 

vs. 

Commissioner of Internal Kevenue, respondent 

| 

Stipulation 


Received Aug. 17, 1934. Filed Aug. 17, 1934 

It is stipulated and agreed by and between the partie^ hereto, by 
and through their respective counsel that the decision of jthe United 
States Board of Tax Appeals in the above-captioned proceeding may 
be reviewed by the United States Court of Appeals for tjlie District 
of Columbia in accordance with the provisions of section |1002 of the 
Revenue Act of 1920 as amended by subsequent revenue a|cts. 

(Sgd.) Theodore B. Benson, 

Counsel for Petitioner. 
(Signed) Robert H. Jackson, 

Assistant General Counsel for the Bureau of 

I/denial Revenue. Counsel for Respondent. 

28 In the United States Court of Appeals for the District of 

Columbia 

j 

Docket no. 49179 | 

Guy T. Helvering, Commissioner of Internal Revenue, petitioner 

vs. | 

Cora K. Louis, respondent 

Petition for review in the United States Court of Appeals for the 
District of Columbia and assi(jn/ments of error 

Received Aug. 17, 1934. Filed Aug. 17, 1934 j 


Xow comes Guy T. Helvering, Commissioner of Internal Revenue, 
by his attorneys, Frank J. IVideman, Assistant Attorney Gejneral, and 
Robert H. Jackson, assistant general counsel for the Ijhireau of 
Internal Revenue, and respectfully shows: j 
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That he is the duly appointed and acting Commissioner of Internal 
Revenue, appointed and holding his office by virtue of the laws of the 
United States, that respondent on review is an individual, and an 
inhabitant and resident of the State of California, with post-office 
address % J. Arthur Greenfield and Company, 737 Citizens National 
Bank Building. Los Angeles. California. It has been stipulated in 
writing by and between the parties hereto, by and through their 
respective counsel]* that the decision of the United States Board of 
Tax Appeals herein may be reviewed by the United States Court of 
Appeals for the District of Columbia in accordance with the pro¬ 
visions of section 1(X)2 of the Revenue Act of 1920, as amended. 


29 


II 


The nature of the controversy is as follows: 

On June 9, 1930. within sixty days after the Commissioner 
issued a notice to the taxpayer in accordance with section 274 of 
the Revenue Act of 1926, of deficiencies in her income tax for the 
years 1925 and 1920 in the amounts of $1,107.09 and $490.70. re- 
spectively, the taxpayer filed a petition with the United States 
Board of Tax Appeals for a redeterniination of the deficiency for 
the year 1925. It was alleged in the petition that the Commis¬ 
sioner erred in failing to allow $9,247.83 as a lo>s sustained in 1925 
from the expiration of an annuity contract. 

At the hearing before the United States Board of Tax Appeals 
evidence was offered in the proceeding in the form of a written 
stipulation of facts. The facts pertaining to the item in controversy 
are: The taxpayer’s father died testate on December 28. 1912. By 
his will, among other provisions, he left $75,000.00 to each of his 
three daughters, including the taxpayer. To his sons the testator 
left certain other property. The residue of the estate was to go to 
the widow and five children, one-sixth to each. The will was proved 
and admitted to probate in the probate court of Cook County, State 
of Illinois, on January 2. 1913. The taxpayer and her two sisters 
were not satisfied with the distribution provided for them by the 
will, ami on April 19. 1913. an agreement was entered into between 
the beneficiaries which provided for a distribution of the estate 
of the decedent different from that provided for by the will. Among 
other things, the two brothers agreed to pay the taxpayer the sum 
of $5,000.00 per annum in semiannual installments during the term 
of the natural life of Rosalinda Klein, wife of the decedent. In 
the event of the death of the taxpayer the sum which she would have 
received under and bv virtue of the terms of the agreement was to be 
paid to her heirs, administrators, executors, representatives, 
30 or assigns for and during the same period. It was stipulated 
that at the date of the agreement the expectancy of life of 
Rosalinda Klein was 15 years one month and nine days. It was 
further stipulated that the value of an annuity of $5,000.00. pay¬ 
able semiannually for such period, was $57,753.50. Rosalinda Klein 
died in 1925. Up to the time of her death taxpayer had received 
payments aggregating $00,000.00 under the terms of the agreement 





GUY T. HELVERING VS. MRS. CORA K. LOUIS! 


with her brothers. These payments, it was stipulated. \i) discounted 
back to April 19. 1913. had a then value of $48,568.94. jit was fur¬ 
ther stipulated that if Rosalinda Klein had lived out herjexpectancy 
as of April 19. 1013, the petitioner would have been entitled to re¬ 
ceive six additional semiannual installments of $2,500.00 each, or a 
total of $15,000.00. which had a capital value as of April 10, 1913, of 
$0.184.5(1. 

In an opinion promulgated February 23, 1934, the Board of Tax 
Appeals held that taxpayer sustained a deductible loss in 1925 in 
the amount of $9,184.5(1, representing the capital value Us of April 
10. 1013. of the six additional semiannual payments aggregating 
$15,000.00 which she would have been entitled to receive under the 
agreement with her brothers had her mother lived her lull expect¬ 
ancy of life. On February 27. 1934. pursuant to the determination 
as set forth in its report promulgated February 23. 19341 the Board 
ordered and decided that there was no deficiency in the! taxpayer's 
tax liability for the year 1925. On March 21, 1934, theye was tiled 
on behalf of the Commissioner a petition to vacate and set aside 
the opinion and decision theretofore entered herein. This petition 
was denied on April 5. 1934. On dune 27. 1934. in a further motion 
to amend the opinion and to vacate and set aside the order and 
decision, the attention of the Board was called to the fact that 
31 the entire amount of the deficiency was not put in controversy 
by the petition, and that after making due allowance for the 
loss allowed there would still remain a deficiency in tap'C for 1925, 
and that the Board's decision should have been entered under rule 50. 
Thereupon, on July 3, 1934. the Board entered an order modifying 
the opinion, vacating decision, and directing settlement under rule 
50. Thereafter, on July 31, 1934, pursuant to a notice of settlement 
and recomputation filed by the Commissioner, which wasj acquiesced 
in by the taxpayer, the Board entered its final order arid decision, 
determining a deficiency of $233.00 for the year 1925. 


That the Commissioner of Internal Revenue, being aggrieved by 
e conclusions of law rendered bv the United States Board of Tax 


Appeals, and also by its decision and final order redetermining a 
deficiency for the year 1925 of only $233.00, hereby petitions for a 
review of such decision and order by the United States Court of 
Appeals for the District of Columbia. As reasons for $uch review 
the Commissioner alleges that the Board in rendering its opinion and 
entering its decision and final order of redetermination committed 
the following errors: 

1. The Board erred in finding as a fact that the annuity of $5,000 
per annum cost the respondent the sum of $57,753.50 or any other 
sum. 

2. The Board erred in not approving the Commissioner's determi¬ 
nation for the reason that the respondent failed to prove what the 
annuity cost her and there was, therefore, nothing before the Board 
from which it could properly determine the basis for any gain or 
loss thereon. 
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32 3. The Board erred in deciding that the respondent sus¬ 
tained a deductible loss of $9,184.56 in the taxable year due 

to the termination of the annuity short of the time it would have 
expired had the person on whose life it was based li\*ed out her 
theoretical expectancy of life. 

4. The Board erred in deciding that the payments received by 
respondent under the annuity contract were apportionable between 
a return of capital and income. 

5. The Board erred in its failure to decide that payments under an 

annuity contract tio not constitute income until the entire cost thereof 
% 

is recovered by the annuitant and that since it was shown by the 
stipulation of facts that the respondent had received payments 
amounting to a sum in excess of the present worth or value of the 
annuity at the time it was acquired, she did not and could not have 
suffered the loss of a capital asset. 

6. The Board erred in determining the respondent's tax liability 
and deciding that there was no deficiency for the year 1925. 

7. The Board erred in failing to approve the deficiency in tax for 
the year 1925 as determined by the Commissioner. 

8. The Board erred in not rendering judgment for the Commis¬ 
sioner for the full amount disclosed by the deficiency letter for the 
reason that any other judgment was not supported by any competent 
or substantial evidence nor according to law. 

Wherefore, the Commissioner petitions that the decision of the 
Board of Tax Appeals be reviewed by the United States Court of 
Appeal s for the District of Columbia, that a transcript of 

33 the record be prepared in accordance with the law and rules 
of the said court and transmitted to the clerk of said court for 

filing and that appropriate action be taken to the end that the errors 
complained of may be reviewed and corrected by said court. 

(Signed) Frank J. Widemax. 

, Assmtanf Attorney General. 

(Signed) Hubert H. Jackson. 
Assistant Gnu rat Counsel for the Bureau of Internal IC renur. 

Of counsel: 

James II. Y eat man. 

Spread Attorney* Bureau of Internal 1C renue. 

34 Cnitei> States of America. 

District of Columbia . .s*: 

James H. Yeatman. being duly sworn, says that he is a special at- 

tornev in the Bureau of Internal Revenue, and as such is dtilv author- 
• • 

ized to verify the above and foregoing petition for review to the 
United States Court of Appeals for the District of Columbia: that 
he has read said petition for review; that he is familiar with the 
statements herein contained: and that the same are true to the best of 
his knowledge, information, and belief. 

(Sgd) James H. Yeatman. 

Subscribed and sworn to before me this 17 day of August. 1934. 

%J 

(Sgd) George W. Kreis, 

Notary Public. 

My commission expires Nov. 16. 1937. 
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35 In the L nited States Court of Appeals for the ^District of 

Columbia 

Docket no. 49179 i 

Guy 1 . Helvering, Commissioner of Internal Revenue, petitioner 


Cora K. Louis, respondent 

Notice of filing petition for review 

Received Aug. 17, 1934. Filed Aug. 17. 1934 

To: Theodore B. Benson, Esq., 

1117 /Southern Building , Washington. D. C. 

T ou are hereby notified that the Commissioner of Internal Reve¬ 
nue did, on the 17th day of August 1934, file with the clerk of the 
United States Board of Tax Appeals, at Washington, I). C., a peti¬ 
tion for review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered in 
the above-entitled case. A copy of the petition for review and the 
assignments of error as filed is hereto attached and served! upon you. 
Dated this 17th dav of August 1934. 

(Signed) Robert H. Jackson, 

Assistant General Counsel for the Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, toglether with 
a copy of the petition for review and assignments of errorsImentioned 
therein, is hereby acknowledged this 17th day of August 11934. 

(Sgd.) Theodore B. Benson, 
Counsel for Respondent on Review. 

36 In the United States Court of Appeals for the District of 

Columbia 

Docket no. 49179 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 


Cora K. Louis, respondent 

Notice of filing petition for review 

Received Sept. 16, 1934. Filed Sept. 6, 1934 j 

To: Mrs. Cora K. Louis, 

(C/o J. Arthur Greenfield and Company), 

7-J7 Citizens National Bank Building , 

Los Angeles , Calif. 

Tou are hereby notified that the Commissioner of Internal Reve¬ 
nue did, on the 17th day of August 1934. filed with the clerk of the 
United States Board of Tax Appeals, at Washington, D. C.. a peti¬ 
tion for review by the United States Court of Appeals fof the Dis¬ 
trict of Columbia, of the decision of the Board heretofore rendered 
in the above-entitled case. A copy of the petition for review and 
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the assignments of error as filed is hereto attached and served upon 
you. 

Dated this 17th day of August 1934. 

(Signed) Robert H. Jackson, 
Assistant General Counsel for the Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together with 
a copy of the petition for review and assignments of errors men¬ 
tioned therein, is herein* acknowledged this 22d dav of August 1934. 

• * V 

! (Sgd.) Cora K. Louis. 

Respondent on- Review. 

37 In the United States Court of Appeals for the District of 

Columbia 

Docket no. 49179 

Guy T. Helvering. Commissioner of Internal Revenue, petitioner 


Cora K. Louis, respondent 
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To the clerk of t^e Cnited States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
United States Court of Appeals for the District of Columbia, copies 
dulv certified as correct of the following documents and records in 
the above-entitled cause in connection with the petition for review 
by the said United States Court of Appeals for the District of 
Columbia heretofore filed bv the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board: a. Petition, including the annexed 
copy of the deficiency letter, h. Answer. 

3. Agreed statement of facts. 

4. Opinion of Board promulgated February 23. 1934. 

5. Decision entered February 27. 1934. 

G. Order modifying opinion, vacating decision, and directing settle¬ 
ment under rule 50 entered Julv 3. 1934. 

7. Final decision entered July 31. 1934. 

8. Stipulation between the parties that Board's decision may be 
reviewed by the United States Court of Appeals for the District of 
Columbia. 

9. Petition for review, together with proof of service of notices 
of filing petition for review and of service of copies of petition for 
review. 

10. This praecipe. 

j (Signed) Robert H. Jackson, 

Assistant G< nercd Counsel for the Bureau of Internal Revenue. 

Personal service of a copy of the foregoing praecipe for record is 
hereby accepted this 25th day of September 1934. 

Theodore B. Benson, 
Attorney for Respondent. 

Sept. 13, 1934. 
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Commissioner of Internal Revenue, petitioner 


Mrs. Cora K. Louis, respondent j 
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Certificate | 

I 

I, B. I). Gamble, clerk of the V. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 37. inclusive, contain 
and are a true copy of the transcript of record, papers, and pro¬ 
ceedings on file and of record in mv office as called I for by the 
praecipe in the appeal as above numbered and entitled. 

In testimony whereof. I hereunto set mv hand and affix the seal 
of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 3rd dav of October 1934. 

i 

[seal] B. I). Gamble, 

Clerk\ United States Board of Tax Appeals. 

(Endorsement on cover:) Board of Tax Appeals, j No. 6333. 
Guy T. Helvering, Commissioner of Internal Revenue.| petitioner, 
vs. Mrs. Cora K. Louis. United States Court of Appeals for the 
District of Columbia. Filed Oct. 5. 1934. Henry Hodges, 
clerk. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6333 

Guy T. Helvering, Commissioner of Internal 

Revenue, petitioner 


v . 


Mrs. Cora K. Louis, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES HOARD OF TAX APPEALS I 


BRIEF FOR THE PETITIONER IN OPPOSITION TO RESPOND¬ 
ENT'S MOTION TO DISMISS 


The original decision of the Board of Taxf Ap¬ 
peals asserting that there was no deficiency in tax 


for the year 1925 was entered February 27, 1934 
(R. 15). j 

Thereafter, on March 21, 1934, and within jhree 
months after the date of the Board’s original 

i 

• order, the Commissioner of Internal Revenue filed 
a motion with the Board to vacate and set aside its 
decision of February 27, 1934 (R. 15). jThe 
grounds of this motion do not appear, but it j was 
denied April 5,1934 (R. 15). i 

Thereafter, on June 7, 1934, and within t^iree 
months after the denial of the previous motioh to 


vacate and set aside the decision, the Commissioner 

filed a second motion to vacate and set aside the 
decision of the Board (R. 15). This motion was 

based on the fact that the deficiency proposed by 
the Commissioner was based on the addition of 
three items aggregating $12,339.79 to the income re¬ 
ported by the respondent, that in her petition for 
the Board the respondent did not allege any error 
as to these adjustments but alleged that a loss of 
$9,247.83 should be allowed and that the elimina¬ 
tion of the latter item would still show a deficiency 
(K. 15). 

This motion was considered and the Board on 
July 3, 1934, entered an order modifying its pre¬ 
vious opinion to read that decision would be entered 
under Rule 50 instead of that decision would be 


entered for the petitioner (the respondent herein) 
and vacated its previous decision (R. 16). On 
Julv 3»1,1934. it entered its final order determining 
a deficiency of $233.66 (R. 16-17). 


This petition for review was filed on August 17. 
1934. well within three months after the date of the 

i 

final decision of the Board. 


Section 1001 (a) of the Revenue Act of 1926, as 
amended by Section 1101 of the Revenue Act of* 
1932. provides for the filing of a petition for re¬ 
view of a decision of the Board of Tax Appeals by 
a Circuit Court of Appeals or by this Court “with¬ 
in three months after the decision is rendered.’' 

The filing of a motion to vacate or of a petition 
for rehearing of the decision of the Board suspends 



•> 

fj 


I 


the running of the three-months period and the 
date when the motion is acted upon by thej Board 
marks the beginning of a new three-months | period 
within which a petition for review by the Circuit 
Court of Appeals or by this Court may be filed. 
Helve ring v. Continental Oil Co ., 68 F. (2|cl) 750 
(App. D. C.), certiorari denied, 292 U. fcji. 627; 
Griffiths v. Commissioner, 50 F. (2d) 782 (Cj. C. A. 
7th); Burnet v. Lexington Ice & Coal Co., 62 F. 
(2d) 906 (C. C. A. 4th). 

The Commissioner originally had three months 
from the original decision of the Board oi J until 
May 27, 1934, to file a petition for review with this 
Court, but within that time a motion to vacate the 
decision was tiled and was denied on April 5,11934. 
Pursuant to the decisions cited above the Coijnmis- 
sioner then had until Julv 5, 1934, within which 
to file a petition for review. 

Thereafter, on June 27, 1934, and within such 
three-months period, the Commissioner filed a sec¬ 
ond motion to vacate and set aside the decision 
of the Board for an obvious error on its judgijnent, 
namely, the entry of a judgment of no deficiency 
when the additions to net income made by the <jlom- 

i 

missioner which were not questioned by thej tax¬ 
payer were less than the loss which she claimed 
and the Board allowed as a deduction (R. 15). 
Clearly, the Board had the power to correct I this 
obvious error in its prior opinion and judgment 
and it did so by correcting the opinion to read jthat 
judgment would be entered under Rule 50 aii(J by 


i 
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vacating its judgment and entering an order find¬ 
ing a deficiency of $233.6(5 (R. 17). 

This final decision of the Board was entered 
July 31, 1934 (R. 1(5-17), and the petition for 
review which was filed August 17, 1934, was timely 
filed. 


BRIEF FOR THE PETITIONER ON THE MERITS 


OPINIONS BELOW 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 11- 
17) which is reported in 29 B. T. A. 1200. 

JURISDICTION 

This petition for review involves income tax for 

the year 1925 in the amount of $873.43 (R. 11,17), 1 

and is taken from the decision of the Board of Tax 

Appeals entered July 31, 1934 (R. 16-17). The 

case is brought to this Court by petition for revier 

filed August 17, 1934 (R. 17-20), pursuant to the 

provisions of Sections 1001-1003 of the Revenue 

Act of 1926, c. 27, 44 Stat. 9, as amended bv Section 

%> 

1101 of the Revenue Act of 1932, c. 209,47 Stat. 169. 
It has been stipulated that the case shall be re¬ 
viewed by this Court (R. 17). 

1 The Board determined a deficiency of $*233.GG (R. 17), 
whereas the deficiency determined by the Commissioner was 
$1,107.09 (R. 11). 







I 
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j 

QUESTION PRESENTED 

i 

On April 19,1913, a taxpayer and her two listers 
entered into an agreement with their brjothers 
whereby the former surrendered a part of their 
interest in their father’s estate in consideration of 
each being paid $5,000 each year in semiannual 
payments during the life of the mother. The! pres¬ 
ent worth of the taxpayer’s annuity agreement as 
of April 19,1913, was $57,753.50. The mother died 

i 

in 1925 after the taxpayer had received $60,0Cj0, the 
discounted value of which on April 19, 191^, was 
$48,856.94. The question is whether the difference 
between $57,753.50 and $48,856.94 is deductibl^ as a 

loss for 1925. I 

. 

STATUTE AND REGULATIONS INVOLVED 

The applicable provision of the statute and Regu¬ 
lation involved will be found in the Appendix, 
infra , pp. 18-22. 

STATEMENT 

The Commissioner determined a deficiency of 
$1,107.90 based on issues not here involved. ; The 
taxpayer then claimed a loss of $9,247.83 on an 
annuity contract and that is the only issue here 
involved. 

The case was tried on a stipulation of fact|S as 
to this loss, which are substantially as follow^: 

The taxpayer resides in Los Angeles, California 
(R. 7). i 

I 
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The taxpayer’s father died testate on December 
28, 1912. By his will he left $75,000 to each of his 
daughters, Florence L. Klein, Minna L. Weissen¬ 
bach, and Cora K. Ullinan (now Cora K. Louis, the 
respondent herein). He left to his sons, Edwin M. 
Klein, Irving M. Klein and his widow, Rosalinda 
Klein, all of his stock in “L. Klein' 7 , a corporation, 
in equal shares. The residue of the estate was to go 
to the widow and the five children, one-sixth to each 


(R. 7). 

The will was proved and admitted to probate in 
Cook Countv, Illinois, on Januarv 2, 1912,. The 
net estate amounted to $2,8(>8.442.29 and included 
among the assets was stock of L. Klein, the cor- 

i 

poration. valued at $1,500,000 (R. 7-8). 

The taxpayer and her sisters were not satisfied 
with the distribution provided in the will and on 
April If). 1912, entered into an agreement which is 
incorporated in the record (R. 8-11). 

Under this agreement tin* desire of the parties to 
make a different division than was made in the will 
was recited. It was provided that the two brothers 
should have the stock in L. Klein. It was pro¬ 
vided that all cash, stocks, bonds, mortgages, and 
other evidences of indebtedness with earnings 
therefrom since the father's death should be di¬ 
vided between the three sisters, share and share 
alike. In addition the two brothers agreed to pay 
each sister or her heirs, administrators or assigns, 
the sum of $5,000 per annum during the life of 
Rosalinda Klein (R. 8). 









It was further provided that by a separate trust 
agreement not incorporated in the record,! Rosa¬ 
linda Klein, Irving M. Klein, and Joseph Weissen¬ 
bach should hold 200 shares of stock of The 12th 

i 

Street Store, a corporation (which were fiijst dis¬ 
tributed to the two sons), in trust to pay outjof the 
dividends therefrom the sum of $3,000 per \fear to 
each sister during the life of Rosalinda Klein and 

I 

after her death, should pay all dividends toj them, 
share and share alike until March 3, 1929.| The 
sisters also had the option to purchase this! stock 
at its book value at any time prior to Malreli 3, 
1929 (R. 9-10). | 

In consideration of this agreement each pajrty to 
the agreement released the others and the execu¬ 
tors from all claims arising in connection with the 
estate (R. 10). 

The life expectancy of Rosalinda Klein on April 
19, 1913, was fifteen years, one month, and nine 
days. The value of an annuity of $5,000 payable 
semiannually for such a period was stipulated; to be 
$57,753.50 (R. 8). 

Rosalinda Klein died in 1925. The taxpayer 
had received up to the termination of the annuity 
on the death of her mother payments aggregating 
$60,000, $2,500 of which was received in 1925 


(R. 8). j 

It was stipulated that the $60,000 total payments 
received by the taxpayer under the annuity con¬ 
tract discounted back to April 19, 1913, had a | then 
value of $48,568.94 (R. 8). 
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It was further stipulated that if Rosalinda Klein 
had lived to the date determined as her expectancy 
as of April 19, 1913, then the taxpayer would have 
been entitled to receive six additional semiannual 
payments of $2,500 each, or a total of $15,000, and 
that amount had a capital value as of April 19, 
1913, of $9,184.56 (R. 8). 

On these facts the Board held that the loss 
claimed was allowable. As the result of other 
adjustments involved in the deficiency notice a 
deficiency of $233.66 was determined (R. 17). 

SPECIFICATION OF ERRORS TO BE URGED 

We urge that the Board of Tax Appeals erred: 

1. In finding as a fact that the annuity of $5,000 
per annum cost the respondent the sum of 

$57,753.50 or any other sum. 

2. In not approving the Commissioner’s determi¬ 
nation for the reason that the respondent failed to 
prove what the annuity cost her and there was, 
therefore, nothing before the Board from which it 
could properly determine the basis for any gain or 
loss thereon. 

3. In deciding that the respondent sustained a 
deductible loss of $9,184.56 in the taxable year due 
to the termination of the annuity short of the time 
it would have expired had the person on whose life 
it was based lived out her theoretical expectancy of 
life. 


4. In deciding that the payments received jby re¬ 
spondent under the annuity contract were appor- 
tionable between a return of capital and income. 

i 

5. In its failure to decide that payments kinder 
an annuity contract do not constitute income until 
the entire cost thereof is recovered by the annuitant 
and that since it was shown by the stipulation of 
facts that the respondent had received payments 
amounting to a sum in excess of the present |worth 
or value of the annuity at the time it was acquired, 
she did not and could not have suffered the lhss of 
a capital asset. 

6. In failing to approve the deficiency in tqx for 
the year 1925 as determined by the Commissioner. 

7. In not rendering judgment for the Coihmis- 
sioner for the full amount disclosed bv the defi- 

V 

ciency letter for the reason that any other judg¬ 
ment was not supported by any competent oij sub¬ 
stantial evidence nor according to law. 


SUMMARY OF ARGUMENT 


The taxpayer claims a deduction for a loss pleas¬ 
ured by the difference between the present worth of 
the annuity payments when the contract was ac¬ 
quired ($57,753.50) and the then present ^orth 
($48,586.94) of the annuity payments actually 
received ($60,000). j 

The statute contains no express authority for 
such a deduction. If allowable at all, it must be as 


10 


a loss sustained in a transaction entered into for 
profit. 

Under Section 213 (b) (2) of the Revenue Act 

of 1920 and corresponding provisions of earlier 

statutes as construed bv the courts and bv the 

» • 

Treasury Department's regulations, no annuity 
payments are required to be included in income 
until the amount received exceeds the premiums, 
or other consideration paid for the contract. 

If the annuitant in such cases is not taxable 
until he lias recovered the amount paid for the an¬ 
nuity it follows, as a matter of course, that no loss 
is realized when he fails to receive all that he 
anticipated under applicable mortality tables. He 
receives everything to which he was entitled under 
his contract, and if it chances that his bargain was 
not so good as he thought, he nevertheless has sus¬ 
tained no loss which may be recognized for pur¬ 
poses of taxation. The revenue acts are concerned 
with actual and not fictitious gains and losses. 

But even if a loss could be claimed in such case, 
it would be measured bv the difference between the 
amount paid for the annuity (in this case the value 
of the taxpayer's interest in her father's estate) 
and the annuities received. The taxpayer offered 
no evidence to prove this necessary element in the 
allowance of a deduction for loss, and hence the 
loss, if anv, should be disallowed. 
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ARGUMENT 


A taxpayer sustains no loss when an annuity ceases Earlier 
than was anticipated particularly where the annuity 
payments previously received exceed the present worth 
of the annuity contract when acquired; but evejn if a 
loss were deductible in such a case, this taxpayer has 
not proven the amount paid for the annuity contract 
and hence has not established the basis for measuring 
the loss 

• j 

The taxpayer claims a deduction for a loss pleas¬ 
ured by the difference between the present worth 
of the anticipated annuity payments when thf con¬ 
tract was acquired ($57,753.50) and the then|pres¬ 
ent worth ($48,586.94) of the annuity payments 
actually received ($60,000). It is clear thqt the 
statute contains no express provision authorizing 
a deduction of that character. If allowable ht all 
it must be as a loss sustained in a transactioln en¬ 
tered into for profit. See Section 214 (a)| (5), 
infra. 

Hence it is necessary to consider how an annuity 
contract is dealt with under the income-tax laws 
to determine whether a deductible loss has been 
sustained. j 

Section 213 (b) (2) of the Revenue AH of 
1926, infra, provides in substance that amounts 
received under an annuity or endowment contract 
shall be excluded from gross income until thb ag- 
gregate amount received exceeds the aggregate 
premium or consideration paid, after which any 
further payments shall be taxed. Similar! pro¬ 
visions were incorporated in earlier revenue! acts 



beginning with the Revenue Act of 1917, except that 
under the statutes enacted prior to the Revenue Act 
of 1926 the recipient of the annuity was taxed on 
amounts received in excess of premiums paid by 
or returned to him. See Section 1200 of the Reve¬ 
nue Act of 1917, amending Section 4 of the Revenue 
Act of 1916 and Sections 213 (b) (2) of the Reve¬ 
nue Acts of 1918. 1921. and 1924. A change was 
made in the Revenue Act of 1926 to cover the case 
of the donee recipient. See S. Rep. No. 52, 69th 
Cong., 1st Sess., p. 20. 

While in the earlier acts the use of the words 
“premium pr premiums’' might be deemed sugges¬ 
tive of contracts taken out with insurance compa¬ 
nies, the phrase “premium or other consideration 
paid" in the Revenue Act of 1926 is not so re¬ 
stricted, and even under the earlier acts the exemp¬ 
tion has been consistently held to apply to annuity 
contracts other than those procured through an in¬ 
surance company. 

Thus, Article 47 of Regulations 62 and 65, pro¬ 
mulgated under the Revenue Acts of 1921 and 1924 
as well as Article 47 of Regulations 69, infra, pro¬ 
vides that annuities paid by religious, charitable, 
and educational institutions are in general subject 
to tax to the extent that the aggregate payments to 
the annuitant exceeds the amounts paid under the 
contract. These regulations, which are not incon¬ 
sistent with the statute and have been continued in 
effect under several revenue acts, have the force 
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and effect of law. Brewster v. Gage, 280 U. S.j 327; 
McCaughn v. Hershey Chocolate Co 283 U. Sj 488. 

The courts have likewise adopted this viewj that 
regardless of the person from whom the annuity 
contract is purchased and how payment therefor is 
made, no income is to be reported under an annuity 
contract until the payments received exceed the 
amount paid as consideration for tlie contract!.” 

In Continental Illinois Bank c£* Trust C\). v. 
Blair , 45 F. (2d) 345 (C. C. A. 7th), the court jheld 
that where an individual delivered bonds to ap in¬ 
stitution and received in return its promise tojpay 
to him certain sums of money during a prescribed 
period, he was not taxable on any payments) re¬ 
ceived until he had recovered the amount paidj for 
the annuity. In so holding, the court said (pp. 
346-347): | 

Ail ‘‘annuity” is an allowance or payijient 
from the income of a fund at specific periods 
and during a prescribed term. 


2 While there are one or two rulings of the Internal 
Re venue Bureau, as distinguished from the regulations 
themselves which do not wholly support this view, by far 
the majority of such rulings do recognize that no income 
is to be reported (except by a donee beneficiary ujider 
the earlier acts) until the consideration paid for the! an¬ 
nuity is recovered. See I. T. 1484, 1-2 Cumulative Bulle¬ 
tin 66; I. T. 1363, 1-1 Cumulative Bulletin 79; I. T. 2jl62, 
IY-1 Cumulative Bulletin *29; S. M. 3434. IY-1 Cumulative 
Bulletin 29: I. T. 2397. YII-1 Cumulative Bulletin 90 j(see 
also G. C. M. 10168, XI-1 Cumulative Bulletin 17. in Con¬ 
nection with I. T. 2397) and compare G. C. M. 1022, YI—1 
Cumulative Bulletin 12. which is inconsistent insofar it 
recognizes a gain or loss on the receipt of the contract, j 
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The contracts now under consideration 
are endowment and annuity contracts, and 
as such fall within the exemption. 

Ayer delivered to these institutions stocks 
and bonds to the amount of $350,000. and re¬ 
ceived in retm*n their obligations to pay him 
at stated times certain sums of monev dur¬ 


ing a prescribed period. These sums are 
purchased annuities and, if income, are ex¬ 
empt, under the statute, until the purchase 
price has been returned. In the petitions 
for redetermination it was averred as to 
each agreement that Aver had not received, 
under the terms of it, payment in excess of 
the amount paid by him therefor, and upon 
the hearing the parties admitted all material 
allegations of fact set forth in the petitions. 


In Warner v. Walsh, 15 F. (2d) 367 (C. C. A. 
2d), the court held that where a widow accepted an 
annuity secured by the principal and interest of a 
trust fund in lieu of her statutory rights in her hus- 
band’s estate, it was equivalent to an annuity pur¬ 
chased from an insurance company with the pro¬ 
ceeds of her statutory rights in the estate and that 
she w'as not taxable on the amounts received until 
the annuities equalled the purchase price, consist¬ 
ing of the value of her statutory interest. To the 
same effect is Allen v. Brandeis, 29 F. (2d) 363 
(C. C. A. 8th), and United States v. Bolster, 26 F. 
(2d) 760 (C, C. A. 1st). See also Warner v. Com¬ 
missioner, 66 F. (2d) 407 (C. C. A. 2d). 

It is true that Warner v. Walsh, supra; Allen v. 
Brandeis, supra, and United States v. Bolster, 


supra, were overruled by Helvering v. Batter- 
wort It, 290 U. S. 365, but onlv so far as they! held 

I 

that the widow should be considered as a purchaser 

of an annuity in such a case. The Butterworth 

case did not set aside the principle that one j who 

does purchase an annuity is not taxed until hie re- 

* 

covers the purchase price. j 

This principle had already been approved by the 
Supreme Court in Burnet v. Logan, 283 U. S.|404, 

i 

though the payments received in that case wer<j not 
annuities in the usual sense of fixed periodic pay¬ 
ments (Of. Continental Illinois Bank & Trust Co. 
v. Blair, supra). It was there held that where 
there was an exchange of property for annual pay¬ 
ments of an indeterminate amount over an indeter¬ 
minate amount there was no gain or loss at the 
time and no income should be reported untilj the 
cost of tlie contract had been returned. In so 
holding the Court said (p. 414) : 

If a sum equal to the value thus ascertained 
had been invested in an annuity contract, 
payments thereunder would have been free 
from income tax until the owner had 
recouped his capital investment. * * * 

The Board in this case held that each anm|iity 
payment constituted part capital and part ineojme, 
and in so holding relied upon its own decisioh in 
Klein v. Commissioner, 6 B. T. A. 617, which in¬ 
volved the tax liability of the sister of this tax- 
payer under this agreement. But the Klein cjase 
has not been approved by the courts, and the Bohrd 
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itself did not follow it in its decision in the Butter- 
worth case, 23 B. T. A. 838. 

If the annuitant in such cases is not taxable until 
he has recovered the amount paid for the annuity, 
it follows as a matter of course that no loss is real¬ 
ized when fie fails to receive all that he anticipated 
under applicable mortality tables. He receives 
evervthing to which he was entitled under his con- 
tract; and if it chances that his bargain was not so 
good as lie thought, he, nevertheless, has sustained 
no loss, which may be recognized for purposes of 
taxation. The revenue acts are concerned with 
actual and not fictitious gains and losses. United 
States v. White Dental Co., 274 U. S. 398; United 
States v. Ludey, 274 U. S. 295; United States v. 
Flannery , 268 U. S. 98; Even Realty Co. v. Com¬ 
missioner, 1 B. T. A. 355. 

The taxpayer in this case recovered $60,000 in 
annuity payments. To say that she has sustained 
a loss measured by the difference between the pres¬ 
ent worth of the anticipated annuities when the 
contract was acquired and the then present worth 
of the annuities subsequently acquired is to disre¬ 
gard fact for fiction. 

Moreover, if a loss were deductible in anv case 

%/ 

of this character, it is clear that the loss would be 
measured by the difference between what w 7 as paid 
for the annuity contract and what was received 
under it, and not by the difference between the pres¬ 
ent worth of the anticipated payments and the- 



actual payments. One’s loss is measured b\f his 
investment, and not by the estimated value of prop- 
erty when acquired. 

But the taxpayer has offered no evidence What¬ 
ever to prove what the annuity contract cost; jtliat 
is, the value of her interest in her father’s estate 

i 

which she surrendered for the annuitv. Ini the 

%■ 

absence of proof of this necessary element to estab- 

i 

lish the amount of the loss, if anv, the deduction 
should have been disallowed. Burnet v. Hou.itorij 
283 U. S. 223; Duplies’ Estate v. Burnet , 65 F. (j2d) 
604 (App. D. C.) ; Darcy v. Commissioner , 6(j> F. 
(2d) 581 (C. C. A. 2d), certiorari denied, 290 l|. S. 
705. j 

The Board, therefore, erred not only in holqiug 
that a loss had been sustained but also in de^er- 

i 

mining* that the amount of the loss, if any, had been 
established. 


CONCLUSION 

The decision of the Board of Tax Appeals sliquld 
be reversed. 

Respectfully submitted. 

Frank J. Wideman, j 
Assistant Attorney Genera\. 

I 

Sew all Key, 

Helen R. Carloss, 

Special Assistants to the Attorney General^ 
December 1934. 



APPENDIX 


Revenue Act of 1926, e. 27, 44 Stat. 9: 

Sec. 213. For the purposes of this title, 
except as otherwise provided in section 233— 
(a) The term “gross income’’ includes 
grains, profits, and income derived from sal¬ 
aries. wages, or compensation for personal 
service * * * of whatever kind and 


service * * * of whatever kind and 

m whatever form paid, or from profes¬ 
sions, vocations, trades, businesses, com¬ 
merce, oi* sales, or dealings in property, 
whether real or personal, growing out of 
tlu* ownership or use of or interest in such 
property; also from interest, rent, divi¬ 
dends. securities, or the transaction of any 
business carried on for gain or profit, or 
gains or profits and income derived from 
anv source whatever. The amount of all 
such items shall be included in the gross in¬ 
come for the taxable vear in which received 

%> 

by the taxpayer, unless, under methods of 
accounting permitted under subdivision (b) 
of section 212. any such amounts are to be 
properly accounted for as of a different 
period. 

( U ) The term “gross income** does not 
include the following items, which shall be 
exempt from taxation under this title: 


(2) Amounts received (other than 
amounts paid by reason of the death of the 
insured and interest payments on such 
amounts) under a life insurance, endow¬ 
ment, or annuitv contract, but if such 

* 

(IS) 
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i 

amounts (when added to amounts received 
before the taxable year under such contract) 
exceed the aggregate premiums or consider¬ 
ation paid (whether or not paid during the 
taxable year) then the excess shall b(^ in¬ 
cluded in gross income. In the case Sof a 
transfer for a valuable consideration, bjv as¬ 
signment or otherwise, of a life insurance, 
endowment, or annuity contract, or any in¬ 
terest therein, only the actual value of such 
consideration and the amount of the pre¬ 
miums and other sums subsequently paid by 
the transferee shall be exempt from taxation 
under paragraph (1) of this paragraph! (U. 
S. C. App., Title 26, Sec. 954). ' j 

Sec. 214. (a) In computing net inqome 
there shall be allowed as deductions: ! 


(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; but in the easje of 
a nonresident alien individual only if | the 

•j 

profit, if such transaction had resulted in a 
profit, would be taxable under this title. 1 No 
deduction shall be allowed under this para¬ 
graph for any loss claimed to have been Sus¬ 
tained in any sale or other disposition of 
shares of stock or securities where it lap- 
pears that within thirty days before or after 
the date of such sale or other disposition! the 
taxpayer has acquired (otherwise than by 
bequests or inheritance) or has entered into 
a contract or option to acquire substantially 
identical property, and the property so ac¬ 


quired is held by the taxpayer for any pe¬ 
riod after such sale or other disposition.! If 
such acquisition or the contract or optjion 
to acquire is to the extent of part only! of 
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substantially identical property, then only a 
proportionate part of the loss shall be disal¬ 
lowed; * * * (U. S. C. App., Title 26, 

See. 955). 

Treasury Regulations 69 under the Revenue Act 
of 1926: 

Art. 47. Annuities and insurance pol¬ 
icies .—Annuities paid by religious, charita¬ 
ble, and educational corporations under an 
annuity contract are, in general, subject to 
tax to the extent that the aggregate amount 
of the payments to the annuitant exceeds the 
amount paid as consideration for the con¬ 
tract. (But see section 215 (b) (2) and arti¬ 
cle 72.) An annuity charged upon devised 
land is taxable to a donee-annuitant, whether 
paid by the devisee out of the rents of the 
land or from other sources. The devisee is 
not required to return as gross income the 
amount of rent paid to the annuitant, and he 
is not entitled to deduct from his gross in¬ 
come any sums paid to the annuitant. 

Amounts received bv an insured as a return 

* 

of premium paid by him under life-insur- 
ane<>, endowment, or annuity contracts, such 
as the so-called “dividends” of a mutual in¬ 
surance company which may be credited 
against the current premium, are not subject 
to tax. 

Art. 72. Proceeds of insurance — Compen¬ 
sation — Pensions. —The proceeds of life in¬ 
surance policies, paid by reason of the death 
of an insured to his estate or to any bene- 
ficiary (individual, partnership, or corpora¬ 
tion, but not a transferee for a valuable con¬ 
sideration), directly or in trust, are excluded 
from the gross income of the beneficiary. It 
is immaterial whether the proceeds are re¬ 
ceived in a single sum or in installments. 
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If, however, such proceeds are held by the 
insurer under an agreement to pay interest 
thereon, the interest payments must bp in¬ 
cluded in gross income. Amounts received 
(other than amounts paid by reason of the 
death of the insured and interest paynjents 
on such amounts) under a life insurance], en¬ 
dowment, or annuity contract are excluded 
from gross income, but if such amojunts 
(when added to amounts received before the 
taxable year under such contract) exceecj the 
aggregate premiums or consideration paid 
(whether or not paid during the taxable 
year) then the excess shall be included in 
gross income. (See article 47.) However, 
in the case of a transfer for a valuable con¬ 
sideration, by assignment or otherwise, of a 
life insurance, endowment, or annuity con¬ 
tract, or any interest therein, only the actual 
value of such consideration and the anuiunt 
of the premiums and other sums subse¬ 
quently paid by the transferee are exempt 
from taxation. The amounts received by an 
insured or his estate or other beneficiaries 


through accident or health insurance or un¬ 
der workmen’s compensation acts as com¬ 
pensation for personal injuries or sickness 
are excluded from the gross income of the 
insured, his estate, and other beneficiaijies. 
Any damages recovered by suit or agreement 
on account of such injuries or sickness are 
similarly excluded from the gross income of 
the individual injured or sick, if living, or 
of his estate or other beneficiaries entitled to 
receive such damages, if dead. (See further 
article 293.) Since June 25,1918, no assess¬ 
ment of anv Federal tax mav be made on gnv 

4 . %/ 

allotments, family allowances, compensation, 
or death or disability insurance payable 
under the War Fisk Insurance Act of Sep- 


i 



*>"> 


t,ember 2, 1914. as amended, even though the 
benefit accrued before that date. In addi¬ 
tion to this exemption from all Federal 
taxes, the Revenue Act of 1926 exempts from 
income tax amounts received as compensa¬ 
tion, family allotments, and allowances 
under the provisions of the War Risk in¬ 
surance Act, the Vocational Rehabilitation 
Act, or the World War Veterans' Act, 1924, 
or as pensions from the United States for 
service of the beneficiarv or another in the 


militarv or naval forces of the United States 


in time of war, or as a State pension for serv¬ 
ices rendered bv the beneficiarv or another 

* * 

for which the State is paying a pension. As 
to meaning of “military and naval forces of 
the United States”, see section 2 (a) (10). 
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IN THE 



for the District of Columbia. 


No. 0333. 


GUY T. HELYERING, COMMISSIONER OF 
INTERNAL REVENUE, Petitioner, 

v. 

MRS. CORA K. LOUIS, Respondent. 


BRIEF FOR RESPONDENT IN SUPPORT (\F 
MOTION TO DISMISS PETITION FOR REVIEW. 


The decision of the Board was entered February 2 


0 


1934, and the three months for the filing of the petition 
for review, the respondent submits, expired May 27, 
1934, and at the time there was no motion before the 
Board to vacate or set aside the decision, which coufd 
have served to extend the time for filing the petition 
for review beyond the time required by statute. 

It is true that on March 21, 1934, the petitioner 
herein moved the Board to vacate and set aside its 
decision but this motion was promptly denied by the 
Board on April 5, 1934, fifty-six days before the expira¬ 
tion of the time for filing the petition for revie-Jv. 
During this time the petitioner herein made no further 
motion to vacate or set aside the decision of the Boa^d 
and did not file his petition for review. It was n<bt 
until June 27, 1934, that the second motion to vacate 
and set aside the decision of the Board was made and 
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it was not until August 17, 1934, that the petition for 
review was filed. The second motion to vacate the 
decision was not filed within three months of the 
decision and the petition for review was not filed within 
three months of the denial of the first motion. 

Section 1001 of the Revenue Act of 1926, C. 27, 44 

Stnt. 9, as amended bv Section 1101 of the Revenue 

%•< 

Act of 1932, C. 209, 47 Stat. 109, and as here applicable 
reads: 


The decision of the Board * * * mav be reviewed 
by a Circuit Court of Appeals, or the Court of 
Appeals of the District of Columbia, as herein¬ 
after provided, if a petition for such a review is 
filed by either the Commissioner or the taxpayer 
within three months after the decision is rendered. 

Section 906 (d) of the Revenue Act of 1926, C. 27, 
44 Stat. 107, provides that a decision of the Board 
shall be held to be rendered on the date an order stating 
the amount of the deficiency is entered. The provision 
of the subsection is: 

A decision of the Board (except a decision dis¬ 
missing a proceeding for lack of jurisdiction) shall 
be held to be rendered upon the date that an order 
specifying the amount of the deficiency is entered 
in the records of the Board. 

The requirement of the above stated provisions of the 
Revenue Acts is that the petition for review shall be 
filed within three months after the decision is rendered, 
and a decision is held to be rendered on the date an 
order specifying the amount of the deficiency is entered 
in the records of the Board. In the present case this 
was done on Februarv 27, 1934. To the statutory 
requirement there is no express exception under which 
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the petitioner herein can claim that the petition fq 
review was timelv filed. 

Conceding that the Board can entertain a motion tb 
set aside or vacate its decision, which power it un¬ 
questionably should possess, the respondent herein 
does, however, submit that a motion or motions to 
vacate or set aside the decision should be timely made 
in order to extend the statutory period for the filinjg 
of the petition for review. The respondent specifically 
submits that the petitioner's second motion to vacate 
and set aside the decision, the first motion having bee 
denied, should have been filed prior to the expiratio 
of the statutory period for the filing of the petition for 
review. Had the motion been filed prior to May 27, 
1934, it would have served to extend the time for the 
filing of the petition for review. The motion not 
having been so timely filed there was nothing pendir 
before the Board on May 27, 1934, which could sen 
to extend the time for filing the petition for revie^. 
The time for the filing of a petition for review can not 
be extended bv a series of motions to vacate and set 
aside a decision, each filed within three months of th|ie 
denial of the preceding one. 


n 

n 


g 

re 


BRIEF FOR RESPONDENT ON THE MERITS. 

THE STATEMENT. 

I 

The facts have been agreed to and the case was sub¬ 
mitted to the Board on a stipulation of facts (R. 7j). 
Briefly stated the facts are that the respondent's father 
died in 1912 and bequeathed $75,000 to each the 
respondent and her two sisters, and to his widow and 
two sons he bequeathed his stock in L. Klein Company, 
a corporation, and the residue of the estate to the 
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widow and children one-sixth each: that the respondent 
and her sisters were not satisfied with the distribution 
provided by the will and on April 19, 1913, an agree¬ 
ment was entered into among the beneficiaries under 
which the respondent surrendered her interest in her 
father's estate and took in return a 85,000 annuity 
payable 82,500 semi-annually for 15 years 1 month and 
9 days, the expected life of the widow, the respondent's 
mother, the agreed value of which is 857,753.50: that 
the widow died in 1925 and the respondent received up 
to the termination of the annuitv on the death of her 
mother payments aggregating 800,000: that it is agreed 
the 800,000 total payments discounted back to April 
19, 1913, had then a value of s4S.50S.94: and that the 
respondent claims as a deductible loss on her 1925 
return the sum of $9,184.50, being the difference between 
the said sum of 857,753.50 and the said sum of 
848,7)08.94, computed as above stated, which loss the 
Board allowed as a deduction and the Commissioner 
seeks review by this C'ourt. 


THE STATUTES AND TIIE REGULATIONS. 


The taxable vear involved is the calendar vear 1925 
and the provisions of the Revenue Act of 1920 are 
controlling. Section 202 (a) of the Act of 1920, ('. 27, 
44 Stat. 11, provides that the gain or loss from the sale 
or other disposition of property shall be the excess over 
the basis provided in Section 204. 

Section 202 (a) as applicable here reads: 

* * *, the gain from the sale or other disposition 
of property shall be the excess of the amount 
realized therefrom over the basis provided in sub¬ 
division (a) or (b) of section 204, and the loss 
shall be the excess of such basis over the amount 
realized. 
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Section 203 (a) of the Act, C. 27, 44 Stat. 12, provides 
that the entire amount of gain or loss shall be recognized. 
Section 203 (a) reads: 

I 

i 

Upon the sale or exchange of property the entite 
amount of the gain or loss, determined under 
section 202, shall be recognized, * * *. I 

i 

I 

In Section 204 the basis for determining gain or lo$s 
in the present case is the cost of the property. Sectiojn 
204 (a), C. 27, 44 Stat. 14, reads: i 

The basis for determining the gain or loss frorli 
the sale or other disposition of property acquired 
after February 28, 1913, shall be the cost of such 
property: * * *. } 


THE ISSUE. j 

The only issue is the right of the respondent to deduct 
from income a loss sustained by her on the prematur^ 
termination of an annuity contract. The issue does! 
as stated by the Board of Tax Appeals, give rise to the 
following questions: (1) whether an annuity contract 
is property: (2) the amount of petitioner’s capita} 
investment as the cost of the annuity: (3) the amount 
of such investment recovered by her prior to the taxable] 
year; (4) whether the annuity contract was a transac-j 
tion entered into for profit; and (5) whether the term¬ 
ination of such contract by the death of petitioner’s 
mother was a disposition thereof within the meaning 
of section 204 (a) of the Revenue Act of 1926. 


THE POINTS. 

These questions are discussed under the following 
points made by the respondent: 
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Point I. 

An annuity contract is property within the meaning of 
Sections 202, 202 and 204 of the Revenue Act of 1926 
which provides for the recognition of a deductible loss on 
the sale or other disposition of property. 

The petitioner makes no contention that an annuity 
contract is not property and the Board held that it is 
well settled that an annuity contract is property. 

Point II. 

The basis for determining the loss is the value of what 
the respondent surrendered to acquire the annuity con¬ 
tract. This is the cost of the contract and the basis defined 
in Section 204 of the Revenue Act of 1926. 

In the Klein case and the case below the Board of 
Tax Appeals held that the value of what the respondent 
surrendered to acquire the annuity contract is the 
equivalent of what she acquired and becomes the 
capital basis for measuring any subsequent gain or loss 
in respect thereto. 

The cost of the annuity contract is the value of the 
interest in the estate which the respondent surrendered 
therefor and which in turn is measured by the value of 
the annuity contract. 


Point III. 

Each annuity payment received by the respondent in 
prior years is to be considered in part a return of capital 
and in part income and the basis should be reduced by the 
return of capital only and not by that part which is to be 
considered income in prior years. 
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The position of the petitioner is that the entire 
amount of each annuity payment is a return of capital 
until the total payments received exceed the co$t of 
the annuity contract. i 

The Board of Tax Appeals in this case held that ckch 
annuity payment is in part a return of capital anji in 
part income. In the cases of Florence L. Klein jand 
Minna K. Weissenbach , 6 B. T. A. 617, in which!the 
same state of facts was before the Board as in this case, 
and in which the petitioners were sisters to the respond¬ 
ent herein, the Board of Tax Appeals stated: 

Here each annual amount of $5,000 representjs in 
part a return of the cost of April 19, 1913, anji in 
part a gain. The amount of the gain is therefore 
properly to be included in each petitioner's income 
each year, until the annual payments of principal 

aggregate $57,753.50. 

* 

I 

The Florence L. Klein and Minna K. Weissenbach 
cases involved the determination of income for the yckirs 
from 1916 to 1922. These decisions were acquiesjced 
in by the C ommissioner of Internal Revenue, Vol. 
VII-1C. B. 17. I 

The position of the respondent herein is that the 

Board of Tax Appeals in this and the Klein cjase 
correctly held that each annuity payment represent^ in 
part a return of capital and in part income. j 

Point IV. j 

The annuity contract is a transaction entered into for 
profit within the meaning of Section 214 (a) (5). I 

Point V. j 

On the premature termination of the annuity contract 
the respondent sustained a deductible loss in the amount of 
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the excess of the basis, discussed below, over the capital 
return. 


THE ARGUMENT. 

Point I. 

In its opinion the Board stated, that an annuity 
contract is property is so well established as not to require 
any discussion or citation of authority. 

The petitioner does not openly contend that an 
annuity contract is not property. The question does 
therefore not require further discussion. 

Point II. 

Section 204 of the Revenue Act of 1020 pro rides that the 
basis for determining gain or loss from the sale or other 
disposition of property shall be the cost or the March 1, 
1913 , value. 

In the present case the annuity contract was acquired 
April 19, 1913. We are therefore concerned with 
cost. 

The position of the respondent is that the annuity 
contract amounts to a closed transaction and as stated 
in the decision of the Board of Tax Appeals in the 
Klein and j Weissenbach cases, supra, each converted 
her interest in the estate into other property, thus 
realizing a gain or loss of the difference between what 
under the contract she acquired and what she had from 
the estate, and the value of what each acquired became 
a new capital basis for measuring subsequent gain or 
loss. The Klein and Weissenbach decisions were 
acquiesced in by the Commissioner, Volume VII-1 
C. B. 17, and the income for all years since 1916 has 


been determined on the basis thereof and the respondent 
submits the question has been put at rest. In j the 
Klein case the Board stated, italics supplied: 

by the contract of April 19, 1913, each petitioner 
converted this property into other property, t|hus 
realizing gain or loss of the difference betwjeen 
what under the contract she acquired and whatishe 
had from the estate (with proper adjustments! for 
the value on March 1, 1913). These past values 
we are not concerned with, for presumably they 
were correctly taxed at that time. The significant 
fact now before us is that the value of what peti¬ 
tioners acquired by contract on April 19, 1918, 
became the capital basis for measuring any Sub¬ 
sequent gain or loss in respect thereof. 


I 

In the case below the Board stated, italics supplied: 

i 

As part of the compromise settlement with her 
brothers and sisters, petitioner acquired the right 
to receive $5,000 a year during the life of her 
mother, whose life expectancy on April 19, 19|13, 
was something over fifteen years. What she sur¬ 
rendered u % as an interest in her father's estate sufficient 
to purchase the annuity in question and if that 
interest was the capital basis of such annuity it 
was equal to the present worth thereof computed 
on the mother’s life expectancy of fifteen years one 
month and nine days, which the parties agree was 
$57,753.50. In Florence L. Klein, 0 B. T. jA. 
017, in a proceeding involving the taxability j of 
the income received under this same annuity con¬ 
tract, we said: “The significant fact now before 
us is that the value of what petitioner acquired 
by contract on April 19, 1913, became the capital 
basis for measuring any subsequent gain or loss in 
respect thereof. ” We are of the opinion that such 
amount was the cost of the petitioner's annuity at 
April 19, 1913. 
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If this Court should hold that the contract of April 
19, 1913, is not a closed transaction and does not 
provide a basis for determining gain on the subsequent 
sale or disposition of the contract, then the respondent 
submits the basis is the value of her interest in her 
father's estate which she surrendered for the annuity 
contract and the value of which is equal to the present 
worth of the annuity contract or $57,753.50. 

We here have a situation analoguous to the paying 
in of assets to a corporation for its stock. The sales 
price of the assets and the cost of the stock is the value 
of the stock which in turn is to be determined by the 
value of the assets paid in. Here the interest in the 
estate was surrendered for an annuity contract having 
a fixed value, $57,753.50, which represents the sales 
price of the interest in the estate and the cost of the 
annuity contract. 


Point III. 

Each annuity payment received by the respondent in 
prior years is to be considered in part a return of capital 
and in part income and the basis should be reduced by the 
return of capital only and not by that part which is to be 
considered income in prior years. 

On this point the decision of the case should turn. 
The respondent on April 19, 1913, acquired the right to 
receive fifteen annual payments of $5,000 each, the then 
present wprth or cost of which was $57,753.50. Con¬ 
trary to his position in the Klein and Weissenbach 
cases, the petitioner now contends that each annual 
payment constitutes a return of capital until the cost 
is fully returned. The petitioner contends that the 
$5,000 payment received in 1914 is a return of capital 
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I 

but that the one received in 1925 is income. Thus 
distinguishing things that are inherently the saibe. 

Before referring to the decisions and the rulings of 
the Treasury Department, the respondent invites the 
attention of the Court to actual facts and asks that a 
common-sense view be taken of the matter. When one 
purchases an annuity he deposits a sum, the principal 
and income of which combined are to be returned to 
him in annual payments. When each annual payment 
is made to the annuitant he receives both a return of a 
part of the principal sum and the earnings thereon in 
the hands of the trustee or other party. This is a fact 
that can not be disturbed by argument and can not be 
altered by the provisions of any revenue act. 

In the Klein case, followed in Blodgett , 13 B. T. A. 
1243, Guaranty Trust Co., 15 B. T. A. 20, and in this 
case, the Board stated: 

Here each annual amount of $5,000 represents in 
part a return of the cost of April 19, 191(3, and 
in part a gain. The amount of the gain is therefore 
properly to be included in each petitioner’s in¬ 
come each year, until the annual payments of 
principal aggregate $57,753.50. 

The petitioners contend that no part bf the 
annual payments of $5,000 is income until after 
they aggregate $57,753.50; and the argunjent is 
sought to be pointed by the fact that Rosalinda 
Klein’s life was necessarily uncertain and that her 
early death might have meant the failure of their 
realizing the $57,753.50. Platt v. Bowers, 13 
Fed. (2d) 951; Warner v. Walsh, 15 Fed. (2(jl) 367, 
are cited. The argument is in our opinidn un¬ 
sound. The amount of $57,753.50 is presumably 
arrived at by discounting the annual payments to a 
present basis on April 19, 1913, and thus assuming 
that the prospect of receiving $5,000 in each future 
year was of a lower value in 1913. When actually 



12 


received in each year the 85,000 consists of the 
principal value of 1913 of such payment, plus the 
discount, the latter being the gain taxable as in¬ 
come. The allocation would vary from year to 
year, tjie capital steadily getting smaller and the 
gain larger. This is readily computable by 
reference to discount tables and the parties are 
directed to present the allocation for each year. 

The decision of Platt r . Bowers, supra, involves 

a contract the terms of which are not clearly 

stated, and the learned court seems to have 

regarded the present value of serial payments as 

equal to the face amount payable in the future. 

The decision in Warner r. Walsh, supra, is based 

upon the assumption that section 4 of the Revenue 

Act of 1916 and section 213 (b) (2) of the Revenue 

Act of 1918 require that all annuity payments 

under an insurance contract must be treated as 

capital until the purchase price is recovered. This 

seems to us to read into those statutes something 

not fairly within their terms. They provide only 

that so much of each payment as is a return of cost 

shall not be taxed as income: but this is a long way 

from saying that each payment is a return of cost 

in its entirety until cost is recovered. The 

%> 

statutes provide neither that the first payments are 
all income nor that they are all return of cost: but 
they indicate rather that each payment is partly 
one and partly the other, and that the income part 
is all that is to be included in gross income. This 
is consistent with the normal theory of purchased 
annuities, and seems to us to be fairer than to 

i 

regard the first payments as wholly tax free and 
the latter payments as wholly taxable. The 
theory of apportionment is applicable to periodic 
payments just as it is to the ascertainment of gain 
in the sale of lots in a subdivided tract of land, 
of retail goods purchased in bulk, and other situa¬ 
tions under the statute. 
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In the case below the Board reviewed the decisions 
relied on by the petitioner herein and stated: 

On brief the respondent relies on Waifner v. 
Walsh, 15 Fed. (2d) 367: United States v. Roister, 
26 Fed. (2d) 760: Allen v. Brandeis, 29 Fed. (2d) 
363: Logan v. Commissioner, 42 Fed. (2d 1 ) 193; 
affd., Logan r. Burnet, 283 U. S. 444: and j Mary 
W. B. Curtis, 26 B. T. A. 1103. In our opinion 
these cases are all distinguishable from the present 
proceeding. In each the income in questioh was 
payable from an estate and the issue was whether, 
in accepting the terms of a will providing for 
annual payments from a testamentary trust, a 
widow bought an annuity at the cost of her 
relinquished interest in the estate to which shje was 
entitled under the law. There is no such question 
here. This annuity is based on a contract between 
the petitioner and her brothers. The payments 
were not made from the estate, but front the 
personal resources of the brothers, who, j after 
April 19, 1919, were obligated to pay, entirely 
regardless of the amounts received by them [from 
the estate. In the cases cited the payments were 
made either by the estate or by a testamentary 
trust and apparently involve no rule applicable to 
the present proceedings. In any event they have 
been so greatly modified by the Supreme Court in 

Helvering v. Butterworth,-U. S.-(Dec. 

11, 1933), that they are no longer controlling as 
to the principal question therein involved. 

l 

In Guaranty Trust Co ., supra, involving a similar 
question, Mr. Littleton of the Board stated: 

We can not, however, agree with the petitioner 
that no income would be accountable for by Sherry 
subsequent to 1919 on account of annuity payments 
received until the entire capital value of the ion- 
tract at date of receipt is returned. The cosf to 
the Guaranty Trust Co. of the leaseholds acquired 
was the annuity contract given in exchange 
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therefor, and the fair market value of this contract 
when received by Sherry would represent a capital 
value to him, or starting point from which we 
would determine the taxability of amounts re¬ 
ceived on account of this contract. (Of. Steinbach 


{ » »> 
v ()., '•) 

Bank, 


B. T. A. 34S, and Security Trust <fc Savings 
Trustee, et ah, 11 B. T. A. S33.) This 


capital value Sherry is entitled to have returned 
him free of tax, but when it is being returned in the 


form of annuity payments each payment received 
constitutes in part a return of capital and in part 
a gain. The capital returned in the annuity 
payments received in 1921 and 1922 would be the 
present worth of these amounts in 1919 when the 
annuity contract was received, and the gain 
derived from such payment would be the difference 
between the foregoing present worth of such pay¬ 
ments and the total amount received. 


In Commissioner v. John C. Moore Corporation , 42 
Fed. (2d) 1S(5 (C.C.A. 2d), affg 15 B. T. A. 1140, 
petitioner corporation entered into an agreement with 
the owner of real estate to pay her an annuity as the 
consideration for the conveyance of such real estate. 
The real estate was conveyed to petitioner corporation, 
which made the annuity payments. The court held that 
petitioner entered upon an annuity venture upon which 
gain or loss is to be computed and further, that to the 
extent that each annual payment is in excess of the 
present value of such payment at the time when the 
annuitv contract was undertaken, it is deductible in 
computing income. In the course of his opinion Judge 
Mack stated, italics supplied: 

The question therefore is whether or not an 
annuity writer may deduct a portion of the annual 
paymeift made to the annuitant as either a neces¬ 
sary expense, loss, or interest paid or accrued during 
the taxable year. The rule formerly applied by the 


* 


Commissioner and accepted as such by this court in 
Warner v. Walsh, Id F. (2d) 367 , without argy merit 
on this point, was that the whole of each annual 
payment is to be considered a repayment of capital 
until the entire purchase price of the annuity \ shall 
hare been paid. This decision was followed in 
United States r. Bolster, 26 F. (2d) 760 (CjO.A. 
1st) and Allen v. Brandeis, 29 F. (2d) 363 (CJC.A. 
8th). This rule has the merit of simplicity. I 

Shortly after the decision in the Walsh Case, 
however, the majority of the Board of Tax Appeals 
carefully re-examined in Klein v. Commissioner, 
6 B. T. A. 617, the subject of annuity payments 
by private persons and/or companies. They held 
that difference between the cost, calculated 
ordinarily on mortality tables showing an average 
life expectancy although, as here, also determinable 
on other basis, and the sum of the estimated annual 
payments, may properly be deemed interest sjince 
it represents the amount paid by the writer ofj the 
annuity for the use of the money between the date 
of purchase and the dates of the periodic payments. 
Even though annuity payments are not expressly 
so apportioned, the Board held that analytically 
they should be: they determined the apportion¬ 
ment between capital and interest payments! by 
discounting each payment to the date of purchase 
at an agreed rate. This decision was acquiesced in 
by the Commissioner (Cum. Bull. I. R., Vl\-1, 


p. 17), and has been recognized as a more accur\ 
if somewhat marc complicated, analysis of 
problem than the earlier one. See Eldredge 
United States, 31 F. (2d) 924, 929 (C.C.A. 6th) 


ate, 

the 

v. 


The respondent respectfully submits that in the 
John C. Moore Corporation case, supra, the Circuit 
Court of Appeals reversed its position taken in War her 
v. Walsh, supra, Allen v. Brandeis, supra, and United 
States v. Bolster, supra, the cases relied on by tihe 
petitioner herein. These decisions were disapproved in 
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Helvering v. Julia Butterworth , 290 U. S. 365, but the 
exact question here involved was not present. In its 
opinion, 23 B. T. A. 838, 846, in that case the Board 
stated no question of apportionment was involved. 

The petitioner relies on Continental Illinois Bond & 
Trust Co. v. Blair , 45 Fed. (2d) 345 (C.C.A. 7th). The 
court there held that an annuity is an allowance or 
payment from the income of a fund at specified periods. 
This definition is not necessarily correct for the pay¬ 
ments are from both the principal sum and the income 
therefrom. After stating its definition of an annuity 
as a payment from income of a fund the court proceeded 
to hold that the payments were from the principal sum. 
In so doing, however, the court simply followed 1 Varner 
v. }Valsh, supra , United States v. Bolster , supra , and 
Allan v. Brandeis, supra , and in the course of its opinion 
the Court stated: 


While no case precisely like the one under con¬ 
sideration has been called to our attention, peti¬ 
tioner has cited three cases which in principle 
warrant the holding that the sums paid Ayer are 
not taxable income. They are Warner v. Walsh, 


15 F. (2d) 367: United States v. Bolster, 26 F. (2d): 


and Allen r. Brandeis, 29 F. (2d). In each of these 


cases a husband, by will, created a trust and pro¬ 
vided for the payment to his widow from the 
income thereof of certain sums which she should 


take in lieu of her dower rights, in each case the 
widow elected to take under the will, and in each 
case she was held to be a purchaser for value of the 
annuitv or vearlv pavments: and it was declared 
to be the law that until the capital invested in 
annuities! shall have been returned, no income 
could be assessed or collected on the annuities. 


Point IV. 


The annuity contract is a transaction entered into for 
profit within the meaning of Section 214 (a) (5), C. 27, 
44 Stat. 2(1. 

i 

■ 

i 

The petitioner does not contend that the transaction 
is not one entered into for profit and the respondent 
does therefore consider it unnecessary to support her 
position by citation of authorities. 

Point V. 

On the premature termination of the annuity contract 
the respondent sustains a deductible loss in the amount 
of the excess of the basis, discussed below, over the capital 
return. 

This question, except in the case below, has appar¬ 
ently not been passed on bv either the Board of Tax 
Appeals or by the courts. The decision of the Court in 
this case should, however, be based on its decision on 
the first question. In other words should the Court 
hold, as the Board did in this and in the Klein case, 
that each annuity payment is in part a return of 
capital and in part income, then the Court should hifld 
that t he cost or other basis has not been returned to t|ie 
respondent and that therefor she has sustained ! a 
deductible loss in the amount claimed. 

CONCLUSION. 

The respondent respectfully submits that the cost 
to her of the annuity on April 10, 1013, was the present 
worth thereof, or 857,753.50, that each 85,000 annuiiy 
payment consisted in part of a return of cost and in 
part income and that on the premature termination ^)f 
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the annuity contract she suffered a loss in the amount 
of SO, 184. 06 , the difference between the present worth 
of the annuity contract and S4S,56S.94, the value of 
the annuity payments received and discounted back 
to April 19, 1913, which said sum of 89,184.50 is a 
proper deduction from income for the calendar year 
1925 and the respondent respectfully urges this (hurt 
to affirm the decision of the United States Board of 
Tax Appeals. 

Respectfully submitted, 

Theodore B. Benson, 

917 Southern Building, 
Washington, D. ('., 

('on rise l for Respondent. 




